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2 

3 

4 

10:05:26 5 

6 

7 

8 
9 

10:05:42 ^ Q 

11 

12 

13 

14 

10:05:52 \ 5 
16 

17 

18 
19 

10:06:0020 

21 

22 

23 

24 

10:06:14 2 5 


PROCEEDINGS 

VIDEOGRAPHER: Okay. We're on the 

record September 4th, 1997, at 10:05 a.m. 

MR. THORPE: For the record, 
deposition taken according to the rules of 
the Eastern District of Texas: objection 
to privilege only, all other objections 


held 

unt 

il time of tri 

that 

you 

would like to 


MR. 

HRANITZKY: Y 

read 

and 

sign. 

JOSEPH 

DONALD CAPRA, 


having been duly sworn, testified as follows, to-wit: 

EXAMINATION BY MR. THORPE: 

Q. Dr. Capra, my name is Larry Thorpe; and I'm one 
of the lawyers representing the State of Texas in a 
lawsuit against the tobacco industry. Do you understand 
that? 

A. I do. 

Q. And you've spoken to your lawyers -- or to the 
lawyers that are here representing you and CTR about the 
lawsuit; is that correct? 

A. That's correct. 

Q. Before we get started, I want to just go 
through a couple of ground rules that'll make it easier 
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10 : 06:18 i for both of us. We all have a tendency to talk over 

2 each other in normal conversation, and that usually 

3 occurs sometime during a deposition. If you'll wait 

4 until I finish my question to answer it, I will try to 
10:06:34 5 wait until you' finish answering to ask another question 

6 or to follow up. And that way the court reporter 

7 doesn't have to try to get two conversations onto the 

8 tape at the same time. In that same light, the court 

9 reporter is taking down every word that you say. And if 
10 : 06:5210 you have an answer that's a "yes" or a "no," it's easier 

11 for her to understand a "yes" or a "no" rather than an 

12 "uh-huh" and "huh-uh." So, if you would, try to 

13 remember to do that. 

14 Also, if at some time you don't understand what 
10 : 07:1215 I've asked, please ask me to rephrase it so that at the 

16 end of the day, my questions and your answers will 

17 coincide. Is that okay? 

18 A. I agree. 

19 Q. If there's any point that you need to take a 
10 : 07:2620 break for any reason, to confer with your lawyer or just 

21 take a break, please let me know. We have no problem 

22 with that. Try to do it not during a question but after 

23 a question. And sometimes my questions get a little 

24 compound. So if -- Again, if you don't understand them, 
10 : 07:5025 please ask me -- Most of the time in state courts, the 
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10:07:56 1 

lawyers can object; and that kind of gives you an idea 

2 

that there's something wrong. But in this situation, 

3 

they can't object. So it's up to you to ask and clarify 

4 

a question. 

10:08:06 5 

A. Okay. 

6 

Q. All right. Would you state your name for the 

7 

record, please? 

8 

A. Yes. J. -- Joseph Donald Capra. I go by J. 

9 

Donald Capra. 

10:08:2010 

Q. And you've always gone by J. Donald? 

11 

A. Right. 

12 

Q. Okay. Would you give us your current business 

13 

address ? 

14 

A. That's a little embarrassing. I just became 

10:08:361 5 

president of the Oklahoma Medical Research Foundation. 

16 

It's here in Oklahoma City on 13th Street. I'm not sure 

17 

I know the number yet. 

18 

Q. And this occurred when? 

19 

A. Three days ago. 

10:08:462 0 

Q. Okay. Well, you're forgiven then. 

21 

A. Right. Up to this point I've been em -- an 

22 

employee of the State of Texas. 

23 

Q. And in general it's on 13th Street; is that 

24 

correct? 

10:08:5825 

A. That's correct. 
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10:08:58 


Q. Okay. As you have just moved here in the last 


2 few days, would you give us your former business 

3 address? 

4 A. Yes. I was at University of Texas Southwestern 
10:09:10 5 Medical Center in Dallas, Texas, 6000 Harry Hines 

6 Boulevard, 75225. 

7 Q. And how long were you at UT Southwestern? 

8 A. Twenty-three years.. 


Q. Could you give us your social security number 


10:09:30 ^ Q tOO? 


A [DELETED] 


Q. And date of birth? 


A. July 20th, 1937. 


10:09s4015| 


Q. What's your current home address? 

A [DELETED] 


Q. Do you know the zip? 

A. (Shakes head side to side.) 

Q. And your current telephone number there? 
A. I can look it up. 


10:09:582 0 


MR. HRANITZKY: I have that. 


A. Just give me a second. I mean, I just -- just 
moved in two days ago. I have it here. 

Q. It'S -- [DELETED] 


10:10:102 5 


A. --It's [DELETED] 

Q. That's area code [DELETED] 


BEAUMONT. T* 


http://legacy.library.ucsf.eciadirf4»Dl^)ffEBQCWpfflWv.industryd0€isii ii oen'ts.’UOsf.edu/docs/xfjlOOO1 



10 


10 : 10:12 ]_ 


A. r DELETED tight. 


Q. Okay. Do you know your phone number at your 


office? 


A. Oh, boy. 271-7210. 


10:10:26 5 


Q. Okay. What was your office number at UT 


Southwestern? 

A. This sounds like an IQ test. It's 
214-648-1919. 

Q. Dr. Capra, do you remember whether or not we've 


io:io:44io ever met? 


A. No, we've never met, not to my knowledge. 

Q. Okay. I will state for the record that we have 
at one point many years ago. 

A. Okay. Are you going to tell me when it was? 


10:10:56 1 5 


Q. It was in a former -- former profession and 


former life. 


A. I see. 


Q. Are you married? 


A. I am married. 


10:11:04 2 Q 


Q. And what's your wife's name? 


A. Patricia. 


Q. Okay. How long have you been married' 

A. Forty years. 

Q. I'm impressed. And children? 


10:11:1625 


A. Two. 
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10:11:16 1 

Q. 

2 

A. 

3 

Q. 

4 

A. 

10:11:20 5 

Q. 

6 

A. 

7 

Q- 

8 

A. 

9 

pediatri 

10:11:3210 

expert. 

11 

Q. 

12 

A. 

13 

Q. 

14 

A. 

10:11:42 \ 5 

Q. 

16 

A. 

17 

Q. 

18 

A. 

19 

time . 

10:11:5020 

Q. 

21 

A. 

22 

Q. 

23 

A. 

24 

Q. 

10:11:582 5 

A. 


And they are? 

Thirty-nine and thirty-five. 

And do they live here or in -- 
No . 

-- Texas? 

They live in Texas. 

What are their professions? 

My older son is a physician. He's a 
cian. My younger son is a computer network 

And where do they live in Texas? 

Temple/ Texas, and Dallas, Texas. 

The doctor is in Temple? 

Temple, right. 

Did your wife smoke? 

Never. 

Children? 

My -- Neither of them smoke at the present 

Have they smoked in the past? 

They have both smoked in the past. 

But they've quit? 

Yes . 

Do you know why? 

No. Their father encouraged them to quit, but 
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> 10:12:04 ]_ 


2 

3 

4 

10:12:08 5 

6 

7 

8 
3 

10 : 12:22 ]_ Q 

11 

12 

13 

14 

15 

16 

17 

18 
19 

10:12:382 0 
21 
22 

23 

24 

10:12:502 5 


I don't know if that had anything to do with their 
quitting. 

Q. Dr. Capra, have you ever given a deposition 
before this? 

A. Yes. 

Q. And we were provided a letter■from the 
attorneys here saying that they would attempt to get 
copies of those depositions, and we have not received 
them. 

MR. HRANITZKY: We have some 
additional information on one of those 
depositions, and we're currently attempting 
to get the transcript of the other. And we 
will provide that to you -- 

MR. THORPE: Okay. 

MR. HRANITZKY: — as soon as it 
becomes available to us. 

MR. THORPE: Thank you. 

A. The difficulty, Mr. Thorpe, has been because of 
my move, most of my materials have been packed up and in 
storage; and I just have not been able to get the exact 
information. But there are only two of them. 

(By Mr. Thorpe) 

Q. Okay. And I'm going to go over a little bit 
about what they were about. 
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10:12:52 1 


A. Sure. 


Q. And the first question I have to ask is: Were 
they related to tobacco -- 
A. No. 


10:12:56 5 


Q. -- litigation? 


A. No. 


Q. What were the issues? 


8 A. In one instance it was a fraud in science case, 

9 one of the high visibility fraud in science cases known 

10 : 13:0610 as the Baltimore case. But, in fact, it was against one 

11 of his associates, Teresa Imanishi-Kari, who had been 

12 accused of falsifying data. And the U.S. government, 

13 through its office of investigation, brought charges 

14 against her. 


10:13:3015 


Q. And -- 


A. I testified on her behalf. 

Q. And this was -- When you said -- 
A. About two years ago. 

Q. When you said the Baltimore case, you mean the 


ion3:3820 David Baltimore. 


A. That's correct. It's called that but he was 
really not involved in the case. 

Q. But it did cost him his position at 
Rockefeller; is that correct? 


10 : 13:4825 


A. I wouldn't I wouldn't say that. But that is 
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certainly in the public's perception. 

Q. Okay. It might have been one of the factors 
that kept Dr. Baltimore away. Dr. Baltimore is also a 
nobel laureate; is that correct? 

A. That's correct. 

Q. How did you get involved in this case, Doctor? 

A. I was asked my -opinion of the defendant's work. 
I expressed admiration for it. And a few months later, 

I was asked if I would sign a letter on her behalf. And 
the next thing I knew, I was giving a deposition, saying 
that in my view the work was solid, had been reproduced, 
and was not fraudulent. 

Q. And she was also an immunologist; is that 
correct? 

A. That's correct. And she was exonerated. 

Q. That's correct. 

A. I was not paid for that, incidentally. 

Q. And you were asked by her lawyer to -- 

A. That's correct. 


Mill 


Q. -- give the deposition? 


A. Yeah. 

Q. Did he take the deposition or was it taken by 
the defendants? 

A. It was taken by the defendant; and it was 
actually done over the telephone, as you were 


QO/pdfv. 
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10 : 15:06 i describing. 


Q. Has fraud in science become an issue of late?' 
A. Yes. 

Q. Why is that. Doctor? 


10:15:22 5 


A. There are more scientists; so there is more 


6 fraud, just as there is fraud in every field. And the 

7 public is interested. The press is interested. And so 

8 it's somewhat sensationalized. I'm not convinced that 
■9 there's any more fraud percentagewise today than there 

io:i5:5oio was 50 years ago, but it certainly gets more press 

11 today. 

12 Q. Is it -- Is fraud -- Strike that. Is fraud 

13 hard to detect? 

14 A. Yes. 


10:16:04 1 5 


Q. Why is that? 


16 A. Because people who want to be fraudulent can 

17 rather easily get through the system because the system 

18 is in many respects built on trust. The major bulwarks 

19 we have against fraud are the peer review process. But 

10 : 16:4020 that's not exact. And the true bulwark is the 

21 reproducibility of the result. And in many respects, 

22 the reason that Teresa Iminishi Curry was exonerated was 

23 because her result had been duplicated by many other 

24 investigators after she published it. 


10:17:022 5 


Q. And her work was -- was cutting edge, to use 
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10:17:06 ]_ 

the term; is that -- 

2 

A. Yeah 

3 

Q. -- correct? 

4 

A. Correct. 

10:17:08 5 

Q. And so that work would have been reproduced 

6 

or — or parts of it would have been attempted to be 

7 

reproduced by many investigators; isn't that correct? 

8 

A. That's true. 

9 

Q. And that's oftentimes where fraud is first 

10:17:20 ^ Q 

discovered/ when the fraudulent results are something 

11 

that it's very cutting edge. 

12 

A. That's probably correct. 

13 

Q. And in situations where the work is less 

14 

cutting' edge, it's probably -- Or strike that. When the 

10:17:36^5 

work is less cutting edge, there's more chance that the 

16 

fraud will go unnoticed; is that correct? 

17 

A. Correct. 

18 

Q. Can fraudulent scientific work have an impact 

19 

on the development and the roads that scientists take? 

10:18:0020 

A. Sure. 

21 

Q. How so. Doctor? 

22 

A. Well/ there are many ways -- many, many ways. 

23 

I mean, if you want a full answer to that. I'll give you 

24 

one. 

10:18:1225 

Q. In a -- in a thumbnail. 
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10:18:12 1 


A. In a thumbnail it can -- if somebody publishes 


2 something fraudulent, very often another investigator 

3 may not even investigate something because he thinks 

4 something is known; and, therefore, it would cut off 
io:i 8:28 5 research in an area. It would also -- It's costly 

6 because if somebody publishes something positive and 

7 another laboratory tries to reproduce it and is unable 

8 to, they may become discouraged and pursue other areas, 

9 thinking there's something wrong with what they're 
10 : 18:5010 doing. And it often will take five or six laboratories 

11 to do that before somebody catches on because people 

12 typically don't publish negative results. 

13 And so it often is something that is discussed 

14 at a meeting where people say, you know, "I tried to 


10:19:0415 reproduce that, and I couldn't." And they say, "Hey, I 

16 heard that so-and-so did the same thing." And so it 

17 would affect the direction of science for, you know, a 

18 couple of years in that regard. So it's a very serious 

19 problem. It can be a very serious problem. How truly 

io:i9:i820 serious the problem is is not known. It is my best 

21 judgment that it is not a significant problem. 

22 Q. Can fraud be very subtle in situations where 

23 it's a simple manipulation of data to make their results 

24 more statistically significant or not significant? 


10:19:44 2 5 


A. That's not subtle. I mean, anyone who 
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10:19:46 ]_ 

manipulates the data, that's serious fraud. Any time 


2 

you manipulate a single data point, it's fraud. 


3 

Q. In your opinion. Dr. Capra, do you think the 


4 

paucity of grant funds have -- has anything to do with 


10:20:18 5 

scientific fraud? 


6 

A. It has some but I don't know if it's -- That's 


7 

speculation. In my opinion it's a contributor, but I 


8 

don't know if it's the major contributor. 


9 

Q. Is there currently a paucity of scientific 


10:20:34 \ Q 

funds -- research funds? 


11 

A. Sure. 


12 

Q. And that's been going on for 15 years; is that 


13 

correct? 


14 

A. Right. 


10:20:38 ^ 5 

Q. We've gotten through your first deposition. 


16 

What was the' issue in your second deposition? 


17 

A. The -- A pharmaceutical firm had developed a 


18 

product for the treatment of multiple sclerosis that 


19 

they viewed to be a significant advance over the 


10:21:2020 

existing FDA-approved drug. The FDA ruled that it was. 


21 

in fact, a significant advance and approved it. And the 


22 

company that owned the rights to the first drug, in 


23 

fact, sued the FDA, arguing that the FDA had erred in 


24 

granting approval for the second drug on the grounds 


10:21:5225 

that they had, first, a patent on it and, secondly, that 
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1 
2 

3 

4 

10:22:14 5 

6 

7 

8 
9 

10 : 22:361 0 
11 
12 

13 

14 

10 : 22:561 5 
16 

17 

18 
19 

10 : 23:1020 

21 

22 

23 

24 

10 : 23:2425 
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because it had orphan drug status, it was exempt from 
certain infringements. The FDA's view was that because 
the drug had such significantly lower side effects, that 
it was, in fact,, appropriate, even though there was only 
a very subtle difference between the two drugs. 

I testified on behalf of the company that made 
the second drug and, similarly, on behalf of the FDA, 
although I'm not sure that I was in -- I was really 
testifying on behalf of the second -- the company and 
argued that, in fact, because the side effects were so 
much less, even though there were only subtle 
differences between the two, they were truly different 
drugs and felt that the FDA was correct in giving 
approval for the new drug. 

Q. Who was the -- who was the company that brought 
the lawsuit? 

A. Berlex, B-e-r-l-e-x. They're a subsidiary of 
Schering AG. 

Q. And what was the company that you were -- 

A. Biogen. 

Q. Were you involved in the clinical trials of 
this particular drug? 

A. No. 

Q. How were you -- How did you get involved in 
this case? 
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A. The vice president for research of Biogen is an 
old friend of mine. He thought that my credibility in 
the community was such that my views would be 
appreciated by a judge and jury, asked me what my 
thoughts were on it. I provided him with my thoughts, 
and I was subsequently contacted by their lawyers and 
made an expert witness. ■ 

Q. Okay. Did you do any research on -- on those 
drugs or did you form your opinions based on the 
materials that you reviewed? 

A. The latter. 

Q. So it was on the materials that you reviewed? 

A. (Nods head up and down.) 

Q. This was not a patent fight, per se; but — 

A. Sort of. I don't know the technical terms. 

The -- Patents at issue, though, in both drugs. It was 
not really a patent issue. It was an FDA approval 
issue. Did FDA have the authority to approve the second 
drug, considering they had, in fact, given the first 
company approval as an orphan drug. That -- It had 
never been tested in the courts before. 

Q. And so this issue was basically an issue 
putting the pharmaceutical companies against the FDA's 
ability to regulate or to approve drugs; is that 
correct? 
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10:25:06 5 


10:25:18 ^ Q 


10:25:42 ^ 5 


10:26:062 0 


10:26:222 5 
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10:26:24 ]_ 


A. Yeah. 


Q. That leads me into the second area. Have you 
given testimony in trial before? 

A. Just that trial. 


10:26:34 5 


Q. Do you know the parties in that case or can you 


6 remember them? 

7 A. Yeah. It would be Beckman Instruments. 

8 Q. Versus? 

9 A. I don't remember the others. Baker & Botts 
io:26:S4io represented Beckman Instruments, and it would have been 

11 a decade ago. I do have that information at home if you 

12 want it. 

13 Q. Do you also have a copy of the deposition that 

14 you gave in the FDA case? 


10:27:101 5 


A. Yes. In fact, I think I just found it and gave 


it to Dennis -- 


Q. Okay. 


A. -- within the last couple of days. It's not 
something -- 


10 : 27:1820 


MR. THORPE: And we'll -- we'll ask to 


have it — 


MR. HRANITZKY: If you could just put 
any request in writing. 

MR. THORPE: Yeah. Okay. 


10:27:222 5 


MR. HRANITZKY: I'll try to make a 
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10:30:102 5 


note of all the things that you request. 
It's -- 

MR. THORPE: And if I don't -- 

MR. HRANITZKY: -- always -- 

MR. THORPE: If I don't make a note, I 

won't 

THE WITNESS: Maybe this is a good 
moment for me to ask for a break. 

MR. THORPE: Okay. That would be 

fine. 

VIDEOGRAPHER: Okay. We're off the 

record at 10:27 a.m. 

(AT THIS TIME A BRIEF RECESS WAS 
TAKEN, AND THE PROCEEDINGS THEREAFTER 
RESUMED AS FOLLOWS:) 

VIDEOGRAPHER: Okay. We're back on 

the record at 10:29 a.m. 

(By Mr. Thorpe) 

Q. Doctor, have you been involved in any other 
legal matters over your career? 

A. No. 

Q. Dr. Capra, I'd like to show you what I'm going 
to have marked as Exhibit 1. This is what's called the 
Amended Notice of Oral and Video Deposition. I'd like 
to take -- have you take a look at that. 
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A. Okay. 

2 Q. Have you seen that document before? 

3 A. No. 

4 Q. Okay. But you were aware that you were going 

io: 30!32 5 to give a deposition today; is that correct? 

6 A. That's correct. 

7 Q. And this deposition had been scheduled earlier; 

8 but because of your move, we moved it to today. Is that 

9 correct? 


10:30:4 4 ]_ Q 


A. That's not my understanding but it's fine. 


11 Q. Okay. 

12 A. I had given several possible option -- opera -- 

13 options, both in Vermont, in Dallas. And I understand 

14 the choice was made to do it here. But it's -- It 
10 : 30:5815 made -- it made no difference to me. 

16 Q. For'the record, I wish they had chosen Vermont. 

17 A. Okay. That's where I was on vacation. 

18 Q. Okay. Do you spend a lot of time up there? 

19 A. I do. I have a summer home in Vermont. 

20 Q. Okay. 

21 A. I'm from Vermont. I was brought up there. 

22 Q. Dr. Capra, have you ever testified before any 

23 legislative bodies? 

24 A. No. 


10 : 31:2625 


Q. You seemed to hesitate. 
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10:31:40 1 


A. Well, it's a question of how you interpret your 


question. I mean, I have been involved in a number of 
times testifying before Congressional committees. But 
it's -- I wouldn't know if that's a legislative body. 


10:31:54 5 


Q. That's exactly the area that I was -- 


A. Yeah. 


Q. Yes. I'm -- 


8 A. But that's -- that's a long time ago, and it's 

9 mainly at the level of encouraging funding for 
10 : 32:0410 biomedical research. 

11 Q. When was this? 

12 A. Oh, dear, 15 years ago. At a time that I was 

13 vice president of the American Society for Clinical 

14 Investigation, we routinely went to the Hill and -- In 

10 : 32:2015 fact, I testified before Senator Waxman's committee, as 

16 .1 recall now. But -- 

17 Q. But not on tobacco issues -- 

18 A. No. 

19 Q. -- is that correct? 


10:32:3020 


A. No. No. 


Q. He was -- Mr. Waxman was very involved in 
scientific issues -- 

A. That's correct 
Q. -- is that correct? 


10:32:3625 


A. Yeah. 
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10:32:36 1 


Some 


Funding for scientific -- 


As well as other -- 


10:32:40 5 


Right. Yeah. 


He was also involved in scientific fraud 


issues -■ 


10:32:52 \ Q 


10:33:34 2 Q 


A. Right. 

Q. -- is that correct? Did you testify before 
Waxman in any of those matters? 

A. Just -- No, no. Just -- As a representative of 


11 the -- At the time I was very active in the various 

12 societies that were encouraging Congress to maintain 

13 funding levels in biomedical research, I was vice 

14 president for a major society of clinical investigators; 
10 : 33:1615 and j participated in a series of meetings all the way 

16 from meeting with his aides all the way up to meeting 

17 with Representative Waxman and, in fact, testifying 

18 before a subcommittee -- not the whole committee, a 

19 subcommittee. That's a long time ago, though. 


10 : 33:482 5 


Q. Can you remember approximately when that was? 
A. I can look it up. I would have been under 45, 
so that would be about 15 years ago. 

Q. Okay. Does that also coincide with when there 
was beginning a downturn in funding? 

A. Probably, yeah. 
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10:33:48 1 


Q. At the time, you were vice president of the 


American Society of Clinical Investigation; is that 
correct? 


A. Yes. 


10:34:06 5 


Q. Have you hold -- held any other posts in any of 


6 the societies that you've belonged? 

7 A. Many. 

8 Q. Okay. 

9 A. I'm currently secretary/treasurer of the 

10 : 34:1610 American Association of Immunologists. 

11 Q. Have you had any other positions with AAI? 

12 A. I've been chairman of the program committee. 

13 I've been chairman of the education committee, chairman 

14 of the awards committee. I've served on most of those 
10 : 34:3615 committees. I've worked a great deal with AAI. 

16 Q. And with other -- 

17 A. Yes. 

18 Q. Including the AAAS? 

19 A. Yes. I'm a fellow of the -- an elected fellow 

10:34:5020 of the AAAS. 

21 Q. Have you testified before any other legislative 

22 bodies or -- 

23 A. No. 

24 Q. -- any other committees? 


10:35:062 5 


A. No. 
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Q. In Texas? 

A. No. 

Q. Okay. Have you in the past or present 
functioned as a consultant to any scientific -- Strike 
that -- as a consultant to any industry -- scientific 
industry or pharmaceutical -- 

A. Many. 

Q. -- industry? 

A. Many. I mean, not many, a couple a year. I 
mean, I'm -- I think I'm -- I have always maintained an. 
interest in industry and have served on various 
scientific boards of various companies probably for 15 
years. And it's mainly -- It's an interest of mine. I 
find it exciting to do. It's limited by time. And I 
typically limit myself to a couple -- couple at a time. 

Q. Could you name the ones that you're currently 
involved with, please? 

A. Well, because I've become president of the 
foundation, I've really given up almost everything. I'm 
currently on the scientific advisory board of a company 
called Procept in Boston, P-r-o-c-e-p-t. 

Q. And what is that? 

A. That's a small biotech company that's involved 
in making compounds involved in autoimmunity. 

Q. Are those monoclonals or -- 
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No, small compounds. 

2 Q. Peptides? 

3 A. Yeah. And I also consult for a company called 

4 BGI, which is a small biotech company in New Jersey. I 

io:36:34 5 mean, the reason I do both of these is because I've been 

6 doing them for a long time, and they don't occupy a lot 

7 of time. I have previously been on the scientific 

8 advisory board of Sandoz, Schering Plough, and a couple 

9 of European companies, Merriot. I'm asked often to -- 

io:36:58io to do an one-shot consultation. But in terms of 

11 long-term things, I was on the Sandoz advisory board for 

12 about seven years and on the Schering Plough one for six 

13 or seven years. 

14 Q. Are these paid consultancies? 


10 : 37 :12 1 5 


A. These are paid, yeah. They pay very well. 


16 Q. In these consultancies and positions on the 

17 board, were you involved in any funding matters to 

18 outside investigators? 

19 A. Rarely. I mean, with one or two exceptions, 
10 : 37:3020 no. It was not what we did. Oh, also, Hoffmann-La 

21 Roche for nearly 15 years, I should say. Rarely. I 

22 mean, occasionally it would be brought up; but it would 

23 be -- It was not typically the role of the board to do 

24 that. 


10:37:482 5 


Q. Who -- who normally decided external funding 
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matters in these different companies, if you're -- if 

2 

you're aware? 

3 

A. Well, I think I can speak to that with some 

4 

authority because I know about it. But there -- I would 

10:38:08 5 

say there is no -- there are few generalizations you can 

6 

make. In some operations, like in Hoffmann-La Roche, 

7 

the project managers were given tremendous latitude; and 

8 

they could -- they could forge these arrangements. In 

9 

other companies, like Sandoz, that came right out of the 

10:38:2610 

vice president for research's office. So it wasn't -- 

11 

There's -- there's as many as -- There are as many 

12 

variations on that as there are organizations. 

13 

Q. Well, most of the fund -- Are most of the 

14 

funding of external research projects by industry -- by 

10:38:42 1 5 

the pharmaceutical industry involved in clinical trials? 

16 

A. No.' No. That's a great misconception -- 

17 

Q. And -- 

18 

A. -- great misconception. You know, they do fund 

19 

basic research, fundamental research; and I have, in 

10:38:562 0 

fact, had a couple of those over the years. I tend not 

21 

to get involved with them because they have too many 

22 

strings attached to them. 

23 

Q. How so. Doctor? 

24 

A. Well, they're invariably contracts; and 

10:39:082 5 

contracts have certain restrictions that have never 
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10 : 39:12 i appealed to me. Let's put it that way. 

2 Q. And what kind of restrictions are these? 

3 A. Well, there are restrictions on contracts that 

4 have to do with prior publication approval, legal 
10 : 39:28 5 issues, patent issues. In fact, even the ownership of 

6 the data is generally owned by the contractor. And so I 

7 think you'll find that, in general, while contracts are 

8 extensively used in biomedical research, if one has the 

9 option, one normally will take a grant because then 
10 : 40:0010 there's no strings attached. 

11 Q. In the -- in the contracts that you did have, 

12 were you ever forbidden to publish your results? 

13 A. Forbidden is too strong a word. 

14 Q. How so, Doctor? 


10 : 40:1215 


A. One is often -- The most that they would do 


would be to want time, wait. 

Q. And this had more to do with the information 
generated; is that correct? 

A. Yeah. 


10 : 40:3420 


Q. Were these issues intellectual property issues? 


A. Yeah. 

Q. In the same -- in the same light of -- light of 
questioning, did you publish any manuscripts resulting 
from this kind of research? 


10:40:502 5 


A. Certainly. 
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10:40:50 1 


10:41:04 5 


Q. At the time that you published it, did you send 
your preprint or your manuscript to that particular 
company for review? 

A. Absolutely. 

Q. Do you know whether or not lawyers made any 


6 changes to your manuscript? 

7 A. I don't know for sure, but I think that it 

8 wouldn't be surprising if they did. I mean, generally a 

9 manuscript would come back from a company, and it had 
10 : 41:2410 been marked up. And there was no way of knowing who had 

11 marked up various parts of it. But it -- I would say 

12 it's fairly standard for lawyers to pass through that 

13 stuff. 

14 Q. Were any of the changes that were marked up 
10 : 41:3415 material changes that would change your data? 

16 A. Sometimes. I mean, not so much change the 

17 data. It's invariably more don't show this data. 

18 Q. So it was -- Strike that. In terms of don't 

19 show this data, was that based on what the result showed 
io:4i:56.20 or more these results were proprietary and they wanted 

21 to work with them? 

22 A. The latter. 

23 Q. So you were not restricted on what data you 

24 published in terms of a bias of the company. It was 

10 : 42:1425 more they wanted to use that material in -- for their 
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10 : 42:18 ji own further research? 


A. Correct. 


10:42:36 5 


10:43:06 ^ Q 


Q. Have you ever had any NIH or NSF or any other 
governmental contracts? 

A. I don't -- Yes. Yes, I have. I have on a 
couple of occasions -- In fact, I currently have a 
grant -- I call it a grant; but it is, in fact, a 
contract with the United States Army. 

Q. And this is a contract -- 

A. That's correct. 


Q. -- research? 


A. Yeah. 


Q. What's the area? 


14 A. In -- in phage display making antibodies to 

10 : 43 : 14 f 5 unknown agents on the battlefield, that sort of thing. 

16 Q. Okay. Are the same kind of restrictions -- Do 

17 the same kind of restrictions apply there? 

18 A. Exactly. 

1 9 Q- Is this also work that's more sensitive in 

10 : 43:3420 terms of defense? 

21 A. Yeah. And I think that, again, there's some 

22 hesitation in getting involved in this kind of research; 

23 but I did it and -- because there were -- we were 

24 promised that there would be little interference with 
10 : 43:5625 the publications. And what you do as a scientist is you 


http://legacyJibrary.ucsf.eciadirf4Bul^lffaQCWpfflWv.industryd6bLimdr1tfe. , L3dsf.edu/docs/xfjl0001 




34 


io:44:04 i call a half a dozen people you know that have such 


2 contracts; and you ask them, "What's been your 

3 experience?" And in these instances, most of the 

4 difficulties have almost always been with the Department 

io: 44 :i 6 5 0 f Defense bean counters as opposed to the scientists. 

6 So, you know, once you get beyond that/ it seems okay. 

7 Q. In that situation freedom to publish is 

8 important? 

9 A. Of course. Freedom to publish is always 

io:44:28 ]_o important. That's what we're in business for. And, in 

11 fact, the -- the -- Well, enough. 

12 Q. Go ahead. I'd like to -- 

13 A. No, no. I'm just saying that, in fact, that's 

14 what -- If one did not have freedom to publish, one 
10 : 44:5015 would not be in this endeavor very long. 

16 Q. And' the publications are basically the fruits 

17 of your -- your labor. 

18 A. That's correct. 

19 Q. And sometimes not what you want. You said 
10 : 45:0220 earlier. Doctor, that -- And I meant to go back to it. 

21 But you said that research oftentimes don't publish 

22 neg -- negative results; is that correct? 

23 A. Uh-huh. 

24 Q. And is it also correct that journals do not 

10 : 45:2425 want to publish papers that are simply negatives or 
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10:45:28 ^ 

negative findings? 

2 

A. That's correct, in general. 

3 

Q. Doctor, in your few times that you've had 

4 

research projects from industry, have you ever been told 

10:45:56 5 

not to publish results and if you did publish them, that 

6 

they would withdraw their funding? 

7 

A. No. 

8 

Q. If that happened, would that offend you on a 

9 

scientific level? 

10:46:24 ^ Q 

A. Yeah, it would offend me. But it -- If it were 

ll 

a contract, I mean, the offense would strictly be an 

12 

emotional response. They are legally -- They have no 

13 

legal obligation to continue to fund me. It's always a 

14 

given that they give you the money, and you always hope 

10:46:4615 

that you'll get it again. But there's no guarantee of 

16 

that. 

17 

Q. I'd like to present a purely hypothetical 

18 

situation. 

19 

MR. THORPE: Did you need -- Oh, I • 

10:4-6:58 2 0 

thought you were signaling. 

21 

MR. HRANITZKY: No. No. 

22 

MR. THORPE: I'm sorry. 

23 

MR. HRANITZKY: I'm just watching you. 

24 

(By Mr. Thorpe) 

10:47:0225 

Q. I'd like to present a purely hypothetical 
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situation in which you have money -- And I know your 
research is more in the fundamental science rather than 
in clinical. However, if you had a research grant from 
industry and your results showed something negative to 
the point that -- and you're testing some type of drug 
and that negative was to the point that it could be 
life-threatening, do you.feel that it- would be important 
to disseminate this information? 

A. Ab solutely. 

Q. If the particular company said, "No. And we're 
not going to disclose this to the public," what would be 
your reaction? 


A. I'd disclose it anyway. And I don't know any 
scientist that wouldn't do that. 

Q. Dr. Capra, I was provided a rather large box of 
materials that were provided to me based on what's 
called the disclosure; and it contained a bunch of 
documents that you have reviewed in preparation for this 
deposition. There was also some correspondence and some 
affidavits, et cetera, included. Were all of the 
documents that were provided to me -- Strike that. Were 
the documents provided to me all of the documents that 
you either reviewed in preparation for this deposition 
or used to form your opinions? 

A. I have no idea what documents you were 
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io:48:54 ]_ provided, Mr. Thorpe. 

2 Q. Were you given a -- Did you sel -- Strike that 

3 Were you given a bunch of documents from the attorneys 

4 for CTR? 


10:49:04 5 


A. Correct. 


Q. Who were the attorneys that provided these 
documents? 

A. Almost always Mr. Hranitzky was the one who 
tunneled the documents to me. 


10:49:14 ]_ Q 


Q. And he is with what law firm? 


A. Debevoise & Plimpton. 

Q. Okay. Have you received any documents from 


Bryan Cave? 


A. I don't believe so. 


10:49:24 5 


Q. It's a law firm. 


A. I don't believe so. 

Q. Okay. Have you ever had any dealings.with any 
lawyers from Bryan, Cave? 

A. I don't believe so. 


10:49:302 0 


Q. Okay. Did you -- 


MR. HRANITZKY: This is our -- I'd 
like to just state on the record. Since 
Dr. -- we provided you with Dr. Capra's 
witness statement, he has reviewed some 


10:49:4625 


additional documents; and I will provide 
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those to you. 

2 

MR. THORPE: Okay. That would be very 

3 

important. 

4 

THE WITNESS: I need another 

10:49:56 5 

two-minute break. 

6 

MR. THORPE: Okay. We'll take five 

7 

minutes. 

8 

VIDEOGRAPHER: We're off the record at 

9 

10:50 a.m. 

10 

(AT THIS TIME A BRIEF RECESS WAS 

11 

TAKEN, AND THE PROCEEDINGS THEREAFTER 

12 

RESUMED AS FOLLOWS:) 

13 

VIDEOGRAPHER: We're on the record at 

14 

10:57a.m. 

15 

(By Mr. Thorpe) 

16 

Q. Dr. Capra, during the break, you -- did you 

17 

have a discussion with the attorney that's present 

18 

today? 

19 

A. Yes, I did. 

10:57:2820 

Q. And did you discuss any of the testimony that 

21 

you've given so far? 

22 

A. No. 

23 

Q. What did you discuss with him? 

24 

A. He just mentioned exactly what he just 

10:57:3825 

mentioned to you, that he might interrupt the questions 
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io: 5 - 7 : 4 o i because you understand them and I don't understand -- 

2 and I understand them but he may not. 

3 Q. Didyoudiscussanyof my background with him? 

4 A. Oh, I mentioned to him that I now realized you 

io: 57:54 5 were a scientist. 

6 Q. Okay. Thank you. We were asking -- I was 

7 asking earlier the documents that were provided to me as 

8 part of your disclosure in your preparation materials 

9 for this deposition. And I was informed that since the 
10 : 58:1210 disclosure was provided, you have also looked at other 

11 documents; is that correct? 

12 A. Yeah. I need to know what you were provided 

13 and where your information ended. 

14 MR. HRANITZKY: Dr. Capra, if I could 


10:58:32 1 5 


clarify here. You have been provided with 


everything listed in his expert witness 


statement. 


MR. THORPE: That's correct. 


MR. HRANITZKY: So for — if it helps 


10:58:4020 


you -- 


THE WITNESS: Okay. 


MR. HRANITZKY: -- answer this 


question -- 


THE WITNESS: So it's the on -- 


10:58:422 5 


MR. HRANITZKY: — you may want to 
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10:58:42 1 


consult 


2 THE WITNESS: I see. So the only 

3 thing that's new is 

4' MR. THORPE: Why don't we go off the 

5 record while he looks at this? 

6 VIDEOGRAPHER: Okay. We're off the 

7 record at 10:58 a.m. 

8 (AT THIS TIME THERE WAS AN 

9 OFF-THE-RECORD DISCUSSION, AFTER WHICH THE 

10 PROCEEDINGS RESUMED AS FOLLOWS:) 

11 VIDEOGRAPHER: Okay. We're back on 

12 the record at 10:59 a.m. 

13 (By Mr. Thorpe) 

14 Q. Dr. Capra, during the break you had a chance to 
10 : 59:2615 look over your disclosure statement, which includes a 

16 list of the documents that you reviewed. And you stated 

17 that there were four or five documents that were not on 

18 the list. Could you give me the names of those 

19 documents and who provided them to you? 


10:59:4020 


A. Mr. Hranitzky provided me with two -- two 


statements by two individuals that were involved in the 
Microbiological Associates action. One of them is 
Henry, and another one is Kouri. I believe that's it. 
Q. Are these affidavits? 


11:00:002 5 


A. I don't know what you call them. I mean, they 
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1 

were — 

2 

Q. Was there -- 

3 

A. -- like six or eight pages. I think I have 

4 

them here somewhere. 

11:00:06 5 

Q. And do you know where that -- those documents 

6 

came from? 

7 

A. I have no idea. 

8 

Q. Were you -- 

9 

A. They were given to me by Mr. Hranitzky. 

11:00:16 ^ Q 

Q. Were you given any depositions to review? 

11 

A. No. Oh, other than the ones that I believe are 

12 

listed here; that is, the depositions of the various CTR 

13 

executives, et cetera, and Dr. Hamm. 

14 

Q. Were -- 

11:00:305 

A. I guess that's an affidavit, not a deposition. 

16 

Q. Yeah. Were you given copies of depositions or 

17 

do you know of the depositions of Dr. Ronald Lukas? 

18 

A. I know of but I have not seen them. . 

19 

Q. Did you discuss that with anyone? 

11:00:442 0 

A. With Mr. Hranitzky for five minutes last night. 

21 

Q. What did you discuss about the Lukas 

22 

deposition? 

23 

A. Mr. Hranitzky said that Mr. -- that Dr. Lukas, 

24 

who is not known to me, who is another expert witness, 

11:01:1225 

had recently been deposed. And he mentioned a couple of 
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lines of questioning that were addressed and wondered if 
I would be comfortable discussing such issues. 

Q. What lines of questioning? 

A. One had to do with fraud in’ science. And I 
think there may have been something else, but it escapes 
me right now. 


Q. If you remember., would you r- 

A. I will let you know. 

Q. -- let me know? Did you review or discuss the 

deposition of Dr. Shields? 

A. Not that -- not that I'm aware of. 

Q. Did you review or discuss anything from the 
deposition of Dr. Oparil? 

A. No. 

Q. Have you reviewed any other individuals who CTR 
has named as experts in this case? 

A. No. 

Q. In any other case? 

A. Not to my knowledge. 

Q. You stated earlier, I think. Doctor, that the 
documents that we have in the list and the other 
documents that you've reviewed were provided by Mr. 
Hranitzky; is that correct? 

A. That's correct. 

Q. Have you received any other documents with 
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regard to your preparation or review for this deposition 

2 

other than those provided by Mr. Hranitzky? 

3 

A. Only those that I prepared myself. I 

4 

mean -- And by that I mean that I -- early in the 

11:02:50 5 

proceedings I went to the library and read some papers. 

6 

Q. Do you have a list of those papers or did you 

7 

take any notes from those papers? 

8 

A. I don't have a list of the papers. I may have 

9 

some notes packed away because I did it while I was in 

11:03:22 ^ Q 

Vermont. I went to the University of Vermont library 

11 

and read -- It's stuff that's been published. I was 

12 

just interested in what had come out of some of the 

13 

papers. 

14 

Q. But you utilized those -- those documents in 

11:03:32 \ 5 

forming your opinions? 

16 

A. Yeah. 

17 

Q. I need to have those provided. You can provide 

18 

those to Mr. Hranitzky. 

19 

A. Okay. 

11:03:4220 

MR. THORPE: And then I would like 

21 

them provided.to me. 

22 

MR. HRANITZKY: Again, if you could 

23 

just — 

24 

MR. THORPE: Yeah. 

11:03:44 2 5 

MR. HRANITZKY: -- put a -- 
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MR. THORPE: Sure. 

MR. HRANITZKY: -- request in writing 
MR. THORPE: I would like them 

attached to the deposition. 

(By Mr. Thorpe) 

Q. Other than scientific articles or other things 
that you reviewed at the University of Vermont, did you 
do any other research on your own with regard to this 
deposition or your opinions that have been proffered? 


11:04:161 Q 


A. I actually followed the case as it was 


11 unfolding in the press. I read the New York Times 

12 articles about it every day and particularly enjoyed 

13 reading some of the Op-Ed pieces concerning the 

14 litigation. In fact, I provided those documents to Mr. 
ii:04:38i5 Hranitzky last night. 

16 MR. THORPE: And, again, I'd like to 

17 see those; so if we can have those 

18 provided -- 

19 MR. HRANITZKY: Sure. Just -- I — 


11:04:4620 


I'm keeping a list of this, and I'm sure 


you're keeping a list of this. But, I 
mean, just so we're all on the same page, 
if you could just put everything in 
writing. 


11:05:002 5 


MR. THORPE: I'll do that. 
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1 (By Mr. Thorpe) 

2 Q. In -- With regard to the documents that are not 

3 on your disclosure list, are the only documents -- Are 

4 there any other documents other than the affidavits by 
ii:05:i8 5 Dr. Kouri and Dr. Henry? 

6 A. Those are the only two that I recall. 

7 Q. And, of course, the -- the scientific articles 

8 that we've just -- 

9 A. Right. 


11:05:28 Q 


discussed. In your review of the documents 


11 that were provided to you, did you make any notes or 

12 highlight any of these documents? 

13 A. Yes. It's my practice when I read an article 

14 to underline it in red, things that I think are 
ii:05:48i5 interesting, and make margin comments. I hope you don't 

16 want those as well. 

17 Q. Yes, I do. 

18 MR. HRANITZKY: Again, if you could 

19 put the request in writing. 


11:05:582 0 


A. Isn't there anything that's privileged in this 


business? 


Q. Not -- Pretty much not for experts. If -- if 
it's -- if it's relied upon for your testimony, then 
it's not. 


11:06:0825 


A. Okay. You might want to retain my secretary. 
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ii: 06:22 i who is the only person who can read my handwriting. 

2 Q. Okay. I'm sure she probably would do that for 

3 me. Is this the secretary that you had at UT? 

4 A. That's right, who didn't come with me to -- 

ii:06:36 5 0 -- to Oklahoma. 

6 Q. Wasthat an option? 

7 A. Oh, I wanted her to come, for sure. But family 

8 obligations; namely, her husband. 

9 Q. It's also hard to dispose a true Dallasite; is 

11 : 06:5010 that correct? 

11 A. Yeah. 

12 Q. How long were you in Dallas? 

13 A. Twenty-three years. 

14 Q. You -- you noted that you did underlining in 

ii:o7:ioi5 red anc i __ anc } dxd margin notes. Did you keep any 

16 separate notes on your review of these documents? 

17 A. I did. 

18 Q. And do you have copies of those available, 

19 Doctor? 


11:07:222 0 


A. I will certainly make them available to you. 


MR. HRANITZKY: Just to qualify his 
response, he'll make them available to you 
through — 

THE WITNESS; Through Mr. Hranitzky. 


11:07:382 5 


MR. THORPE: Absolutely. And if we 
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11:07:42 ]_ 


have any problem, then we'd just address 


that with the Court. 

A. No. I mean, it's this kind of thing 
(indicating). See, when I review something, I make 


11:07:48 5 notes . 


11:07:501 0 


(By Mr. Thorpe) 

Q. And those are the kind of things that we 
need -- 

A. That's right. 

Q. -- provided. 


A. Okay. If you need those, you can have them. 

Q. You just showed me some notes that you made. 

A. Yes. 

Q. What are they -- What do they pertain to? And 


n: o 7 : 5815 might I see them? 


A. Various articles that I've read. 
Q. Okay. May I see them? 


11 : 08:102 0 


THE WITNESS: Am I obligated to hand 
him things like this? 

MR. THORPE: You can show Mr. 


Hranitzky, and then I'd like to. see them. 


THE WITNESS: I think I -- 


(By Mr. Thorpe) 


Q. Were those notes taken in preparation for this 


ii: 08 :i 825 deposition? 
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11:08:18 1 


A. Two months ago. 


Q. But in preparation -- 


A. Yeah. 


Q. — for this -- 


A. Yeah. 


Q. -- testimony? 


A. Yeah. Yeah. Those are the. only ones I brought 
to this deposition. I have a couple of piles like that. 
Q. Could you tell us for the record what these 


ii:08:42 io notations are? 


A. Sure. Could I have -- 


Q. Sure. 


13 A. Basically, what I was doing was asking myself 

14 the question, independent of Mr. Hranitzky, how much 
ii:o 8 :S 8 i 5 money was spent on special projects over the years and 

16 what were the major projects that were sponsored by CTR 

17 as a special project, since when I first was retained by 

18 Mr. Hranitzky, I had no knowledge of special projects. 

19 So I went through and found over the course of the years 

ii:09:2020 that I investigated a $15 million expenditure in special 

21 projects. And I listed the -- I guess, that -- Those 

22 projects that were more than $100,000, I listed here. I 

23 read them and I tried to come to some judgment as to 

24 whether this was good science or not and what area that 

ii:09:4425 it involved and how much money was involved. 
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11 : 09:46 1 


And I drew the conclusion/ if you would like to 


2 hear that, that this was perfectly reasonable science,' a 

3 reasonable expenditure of money, that these were 

4 reasonable investigators, and that at least in my 

ii:io :02 5 opinion there was nothing nefarious about what was going 

6 on here. 

7 Q. Did you review all, I think, purported 139 

8 special projects that were listed? 

9 A. I went over the ones that it -- My information 

ii:io: 2 oio was totally based on a booklet that was provided me -- I 

11 expect you have the same one -- that listed all the 

12 special projects from 1 to 100. There were some 

13 missing, as you know. The ones that were there that 

14 were for 5,000 or 25 or $50,000, I didn't pay attention 
ii:io: 4 oi 5 to. The ones that were for more than $100, 000, I paid 

16 attention to. And those are the ones that I looked at, 

17 often went and read a paper in the literature .that 

18 resulted from that, and tried to make an assessment as 

i 

19 to whether this was reasonable or not reasonable 
ii:ii:oo 20 science. 

21 Q. And you did not review any of those under 

22 100 , 000 ; is that correct? 

23 A. That's correct. I mean, we're talking about 

24 $100,000 in a $300 million operation. That didn't seem 
ii:ii:io 25 like it was worth my time. 


BEAUMONT, TX 


http://legacyJibrary.ucsf.eciadirf4»nl^?®Q<2Wpd^.industryctocLrments , .fJCsf.edu/docs/xfjl0001 






50 

11:11:14 l 

MR. HRANITZKY: If we could, when we 

2 

break, I'd like to make a copy of this. 

3 

And since you've been examining him on this 

4 

document and he's been responding on the 

11:11:26 5 

document, could we go ahead and mark these 

6 

notes ? 

7 

MR. THORPE: I'll make a decision as 

8 

to whether we're going to mark it as an 

9 

exhibit. 

11:11:361 0 

MR. HRANITZKY: Okay. 

11 

(By Mr. Thorpe) 

12 

Q. Could I see it again, Doctor? 

13 

A. (Tendering document.) 

14 

Q. Dr. Capra, you have a number of different 

11:12:0015 

individuals listed here. One that jumps out rather 

16 

prominently is Dr. Theodor Sterling. 

17 

A. Correct. 

18 

Q. Do you know Dr. Sterling? 

19 

A. No. 

11:12:1220 

Q. He received almost $5 million over the years; 

21 

is that correct -- 

22 

A. That's correct. 

23 

Q. -- from 1973 to 1990? How many of his papers 

24 

did you read? 

11:12:2425 

A. Three. 
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11:12:26 ^ 

Q. Do you know how many papers he generated during 

2 

the period of 1973 to 1990? 

3 

A. X don't know exactly, but it's a lot. I mean, 

4 

it's like 100, I believe -- I believe. I mean, I didn't 

11:12:40 5 

study this in great detail, but it looked like -- I 

6 

mean, it looked like a lot of papers. 

7 

Q. Do you know whether Dr. Sterling was also 

8 

involved in any other role with CTR -- 

9 

A. I have no idea. 

11:12:54 ^ Q 

Q. -- or the tobacco industry? 

11 

A. I have no idea. 

12 

Q. Do you know whether he's ever testified? 

13 

A. I have no idea. 

14 

Q. Do you know whether he was ever part of a 

11:13:0215 

program called "special accounts"? 

16 

A. No idea. 

17 

Q. Do you know what special accounts are? 

18 

A. Don't know. 

19 

Q. Have you been provided with any information 

11:13:1020 

that references special accounts? 

21 

A. Not to my knowledge. 

22 

Q. Did you -- did you read an article on -- in the 

23 

Journal of the American Medical Association published in 

24 

1995 on external funding by the tobacco industry? 

11:13:302 5 

A. I did. 
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11:13:30 1 


Q. Do you remember whether or not special accounts 


2 were mentioned in that article? 

3 A. There was something mentioned in that article 

4 that was called "special," and I thought it was the same 
ii:i3:42 5 as special projects. If it was special accounts, I 

6 didn't make that distinction. 

7 Q. There's also a listing here. Doctor, for a Dr. 

8 Salvaggio, S-a-l-v-a-g-g-i-o -- 

9 A. Yeah. 


11 : 14:001 0 


Q. -- is that correct? 


A. That's right. 

Q. And his area was listed as immunology of smoke; 
is that correct? 

A. (Nods head up and down.) 


11:14:08 1 5 


Q. Did you read any of his papers? 


A. Yes', I did. 

Q. Do you know whether Dr. Salvaggio was also 
involved in any other role with CTR or the tobacco 
industry? 


11:14:1820 


A. No idea. 


21 Q. Do you know whether or not his grants and those 

22 of Dr. Sterling were reviewed by SAB members before the 

23 funding was provided? 

24 A. I don't know that. I'm -- It is my 

n:!4 : 36 25 understanding that if it were listed as a special 
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ii:i 4 : 4 o i project, it did not go through the SAB. 

2 Q. Do you know who recommended special projects to 

3 the CTR? 

4 A. Only from what I have been told by Mr. 
ii:i 4 : 5 o 5 Hranitzky. I am not -- I have no factual information 

6 other than what he told me. 

7 Q. And what did he tell you? 

8 A. That -- that it was external to the SAB and 

9 external to the standard review process that CTR had set 


Q. Did Mr. Hranitzky tell you that most often 
the — either the industry or industry lawyers made the 
recommendation for funding of special projects? 

A. He said something to that effect. 


11 : 15:2215 


Q. Have you ever received a grant in which your 
proposal was recommended by lawyers? 

A. No. 

Q. Do you know -- Have you ever met Dr. Macdonald/ 
who's also listed here as receiving almost a half a 


11:15:5020 million dollars? 


A. No. 


22 Q. Do you know the circumstances of her funding? 

23 A. No. 

24 Q. Do you know her role -- Other than as a 
11 : 16:0025 recipient of the special projects, do you know -- 
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11 : 16:08 1 
2 

3 

4 

11 : 16:12 5 
6 

7 

8 
9 

11 : 16:42 ^ Q 

11 

12 

13 

14 

15 

16 

17 

18 
19 

11:21:5820 

21 

22 

23 

24 

11:23:0825 


A. No. 

Q. -- any other role? 

A . No. 

HR. THORPE: Yeah.’ I'd like to make a 
copy of this and have it marked as the next 
exhibit, please. That'll be No. 2. 

MR. HRANITZKY: Do you want to go off 
the record for a minute? 

MR. THORPE: Yeah. 

VIDEOGRAPHER: Okay. We're off the 
record at 11:16 a.m. 

(AT THIS TIME A BRIEF RECESS WAS 
TAKEN, AND CAPRA EXHIBIT NOS. 1 AND 2 WERE 
MARKED FOR IDENTIFICATION PURPOSES AND ARE 
FULLY DESCRIBED IN THE "EXHIBIT INDEX" 
HEREIN. SAME WILL BE FOUND AT THE 
CONCLUSION OF THIS DEPOSITION. THE 
PROCEEDINGS THEREAFTER RESUMED AS FOLLOWS:) 

VIDEOGRAPHER: Okay. We're back on 

the record at 11:22 a.m. 

(By Mr. Thorpe) 

Q. Dr. Capra, during the break we had a document 
that you showed that -- your handwritten notes on 
special projects copied, and it will be -- or has been 
marked as an exhibit in this deposition. Do you have 
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11:23:12 1 

any more of these handwritten notes other than the ones 

2 

we prior -- we discussed earlier with regard to review' 

3 

of grants? 

4 

A. What I have is, on virtually all of the 

11:23:36 5 

documents that I read, I underlined and made margin 

6 

comments, as I mentioned earlier. 

7 

Q. Did --And, again, you said that you also took 

8 

some notes with regard to these documents that you 

9 

reviewed; is that correct? 

11:23:541 Q 

A. Yeah. 

11 

Q. And you're going to provide those to -- 

12 

A. I'll do my best. 

13 

Q. -- Mr. Hranitzky. In your review of these 

14 

documents that were provided to you, did you provide the 

11:24:061 5 

attorneys for CTR or any other attorneys with a written 

' 16 

report regarding your review? 

17 

A. No. 

18 

Q. I know you've -- you've -- since providing 

19 

those documents to us you have reviewed some other 

11:24:402 0 

documents. Have you been asked to testify at trial in 

21 

this case? 

22 

A. No. 

23 

Q. If you are asked to testify, will you come and 

24 

give live testimony in Texarkana? 

11:25:0425 

A. Sure. 
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11 : 25:06 1 


Q. And if you do testify in trial/ do you intend 


2 to review any other documents or data to form any other 

3 opinions? 

4 A. I anticipate that if this moves forward to 

ii:25:22 5 trial, I will study the documents in even more detail 

6 and perhaps seek out more documents. I'll try to be as 

7 prepared as I can be. 

8 Q. If you do review other documents in preparation 

9 for your testimony, would you inform Mr. Hranitzky of 
n:25:42io those documents that you're going to review? Obviously 

11 some will be provided by him, but some you will get on 

12 your own. 


11 : 25:5015 


A. Okay. 


MR. HRANITZKY: And I'll state for the 


record that it is likely that he will be 


16 provided with additional documents to 

17 review prior to his testimony if he 

18 testifies. 

19 Q. And, Doctor, since you have stated that you are 
ii:26:0620 going -- or will probably review other documents, we'll 

21 probably want to depose you on the review of those 

22 documents. 

23 A. Okay. 

24 Q. And that will be prior to trial. Dr. Capra, 
ii: 26:2225 how many hours have you expended reviewing these 


BEAUMONT. TX 
(409) 839-4407 


http://legacy.library.ucsf.eciadirf4OTl^?®Q<2WpfflWv.industrytro c clj’rfi§i !, ifs T .i!i6sf.edu/docs/xfjl0001 



57 


ii: 26:28 i documents? 

2 A. I don't know, 40 or 50. I -- No. I should 

3 say -- I mean, I've spent probably 50 hours total on 

4 this, probably half reviewing documents and half talking 
ii:26:48 5 with Mr. Hranitzky and his associates.- 

6 Q. And we'll get into that a little later. 

7 A. Okay. 

8 Q. Were you also provided a copy of the Texas 

9 petition or pleadings? 


11:26:58 1 0 


A. I actually asked for it, and I did get it, and 


I did read it. 

Q. And you're aware then of the allegations that 
have been made in that complaint with regard to CTR? 

A. That's correct. 


11:27:14 1 5 


Q. Did you see any other disclosure statements 


from any of the other CTR experts? 

A. I believe other than Dr. Hamm's, I saw none. 
Q. Was this the affidavit? 

A. Yeah. 


11:27:4020 


Q. This was not a disclosure statement. 


A. Oh, I see. I don't -- I don't know what a 
disclosure statement is. 

Q. Okay. That's fair enough. 

A. Okay. 


11:27:5025 


MR. HRANITZKY: If you'd like to 
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lli27:56 1 


clarify that, I think he could probably 


answer; but I don't know that he 


understands exactly what you mean by 
disclosure statement. 


11:28:02 5j 


Q. A disclosure statement. Doctor, is -- is like 


you provided to us on your opinions that you were going 
to proffer in this case. 

A. You mean like this affidavit? 

Q. Yes. 


11 : 28:1210 


A. Okay. 


11 Q. Your disclosure statement. 

12 A. I -- I did not see any others. 

13 Q. Okay. Dr. Capra, have you seen any documents 

14 that were generi -- generated by tobacco industry 
ii:28:32 i 5 lawyers or lawyers working for the Council for Tobacco 

16 Research? 

17 A. Not to my knowledge. 

18 Q. Okay. And interchangeably I will use the term 

19 either "Council for Tobacco Research" or "CTR." And 

ii:28:502o when I do, they mean the same thing. Is that okay? 

21 A. I understand. 

22 Q. Were you provided or have you seen any 

23 documents authored by a law firm called Shook, Hardy? 

24 A. I don't believe so. 


11:29:0425 


Q. By a law firm Bacon -- Or I'm sorry -- lawyer 
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ii:29:io ]_ i named Bacon? 


11:29:18 5 


11:30:1420 


A. I don't believe so. 

Q. Finnagin? 

A. I don't believe so. 

Q. Mettinger? 

A. I don't believe so. 

Q. Have you read any of the documents -- Or were 
you provided or have you read any documents in your 
review for this deposition that refer to CTR as a public 


ii:29:40]_o relations front? 


A. I've seen that but it was, I think, in the 
Texas complaint or something. I think it's indicated 


there. 


14 Q* Was that information also in the JAMA article? 

ii:29:56i5 A. It could have been, yeah. I've seen it in a 

16 couple of locations. Yeah. 

17 Q. Have you read any documents that -- other than 

18 just, the listing of the projects, that discuss special 

19 projects or special accounts? 

ii.3o.i42o A. Only in the JAMA articles that we were 

21 referring to. 

22 Q. And that jogged my memory. Before the break I 

23 was going to ask you -- You — you stated that you — 

24 you reviewed the grants that were over $100,000 that 
ii:30:2825 were special projects. 
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11:30:30 ]_ ■ 


A, When I say reviewed the grants, I read the page 


2 carefully -- or the few pages. I looked at the papers 

3 that were referenced that had come from that work. And 

4 in a few instances, I had gone to the library, pulled 
ii:30;46 5 the paper, and read the paper. 

6 Q. You were not provided with the grant 

7 application -- 

8 A. No. No. 

9 Q. -- is that correct? And I take it -- And I'll 
ii:30:56io ask you later. But you're fairly skilled in reviewing 

11 grants; is that correct? 

12 A. I can review a grant, right. 

1 

13 Q. You also testified earlier, Dr. Capra, that you^ 

14 did not look at grants that were funded under $100,000. 


11:31:1415 


A. That's correct. 


11:31:24201 


Q. And so you have no idea with regard to the 
scientific validity of these studies. 

A. No. I skimmed it. I mean, I -- It's a 
question of -- You know, you have a book this thick 
(indicating); and I don't want to spend a couple of 


21 hours on it. And I just focused an hour and a half on 

22 the 15 of them that were over $100,000, and I may have 

23 spent a half an hour on the 100 of them that were under 

24 $100,000 by just kind of quickly skimming it. Where it 
ii:3i:4225 said we spent $7, 000 for a conference in Chicago, I 
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11:31:46 1 

didn't really pay attention to that. 

2 

Q. Or $75,000 for a project? 

3 

A. Yeah. It Isn't that $75,000 isn't a lot of 

4 

money. It's that when you -- Well, that's the way my 

11:31:56 5 

mind works. I just made a cutoff, and I focused on 

6 

that. That's all. I mean, I wouldn't -- I'm not trying 

7 

to defend it or anything. I -- 

8 

Q. And some of the -- 

9 

A. That's just the way I did it. 

11:32:061 0 

Q. Some of the grants that were funded earlier 

11 

were for lesser amounts of money. 

12 

A. Yeah. I agree. But I think that what I have 

13 

in my notes here is that -- And I don't know how 

14 

accurate this is because I probably did this arithmetic 

11:32:22 \ 5 

in my head. But of the $15 million in special projects. 

16 

13 million of them was over $100,000. So all the rest 

17 

of them were -- were -- together were -- totaled $2 

18 

million. Now, that's my quick arithmetic. I don't even 

19 

know how accurate that is, but that was the way I based 

11:32:4420 

that judgment. 

21 

Q. Do you know when the tobacco industry. 

22 

particularly CTR, first started funding special 

23 

projects? 

24 

A. I think it would be in the early '60s or mid 

11:32:582 5 

' 60s. 


BEAUMONT, TX / 11 *"' ' N HOUSTON, TX 

(409) 839-4407 ( V '■■■' % 1^, * (?13) 523-5400 


http://legacy.library.ucsf.edi i/!i':i/pm 07300/pd<v.industrydb c c°u , m^i ! ifs T .Li6sf.edu/docs/xfjl0001 



11:32:58 \ 

62 

Q. Would 1966 sound familiar? 

2 

A. Yeah. 

3 

Q. Dr. Capra, were you provided any documents or 

4 

review any -- did you review any documents that 

11:33:12 5 

discussed lawyer involvement with CTR funding or CTR 

6 

matters? 

7 

A. Nothing other than the documents that we've 

8 

already discussed. In the depositions of the CTR 

9 

directors, that issue is brought up in a number of the 

11:33:36^ Q 

questions. 

11 

Q. Were these depositions or affidavits? 

12 

THE WITNESS: Dennis, help me. Those 

13 

things of Lisanti and -- 

14 

MR. HRANITZKY: Those are affidavits. 

11:33:501 5 

A. All right. Affidavits. Sorry. 

16 

Q. So these are not -- 

17 

A. Okay. 

18 

Q. There were not question and -- 

19 

A. Question. Okay. 

11:33:5420 

Q. -- answer of these individuals? 

21 

A. Right. 

22 

Q. These were affidavits provided by — 

23 

A. All right. 

24 

Q. those individuals? 

11:33:582 5 

A. I appreciate that. Okay. Now, I've got the 
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ii: 34 :oo i distinction^ 

2 Q. We're starting to walk over each other. 

3 A. Okay. Yeah. 

4 Q. By the way, Doctor, if -- in a probably 

ii:34:04 5 half-hour to an hour, we might want to- take a break for 

6 lunch, whenever you — 

7 A. Fine. 

8 Q. If you want to do it before -- 

9 A. I'm okay now. 


11 : 34 : 18^0 


Q. Okay. Were you provided with any materials or 


have you read any documents regarding the choosing of 
scientists to receive CTR funds or speak on behalf of 
the CTR based on whether or not their past work was in 
line with tobacco industry positions? 


11:34:36^5 


A. The only place I've read that is in the JAMA 


article, and I'm unaware of that otherwise. 

Q. And you were not provided with any documents 
referencing that? 

A. Not to my knowledge. 


11:34:4820 


Q. Were you provided any documents with regard to 


this deposition that stated the position of the tobacco 
industry that there had -- there was no agreement among 
authorities regarding what causes lung cancer or other 
possibly smoking related diseases? 


11:35:1425 


A. That particular phrase I have heard several 
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ii:35:i8 ]_ times, but -- and it is probably embedded in the 

2 documents that I reviewed. But I do not recall a 

3 specific document in which that was the highlight of the 

4 document. 


11:35:30 5 


Q. Doctor, in your review were you also -- review 
for this deposition, did you also look at the annual 
reports -- 

A. I did 
Q. — from CTR? 


11 : 35:4210 


A. Yes. 


Q. How many years did you review? 
A. I reviewed them all. 


Q. From 1954 on? 


A. That's correct -- or close to that. 


11:35:5215 


MR. HRANITZKY: 1955. 


THE WITNESS: Yeah. 


MR. THORPE: '55. I'm sorry. 


(By Mr. Thorpe) 


11:35:5820 


Q. Were these provided to us? Do you know? 
A. To you? 


Q. Yes. 


A. I have no idea. 


Q. Do you know what documents were provided to me? 
A. Not at all. 


11:36:0425 


Q. Okay. 
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11:36:04 1 


MR. HRANITZKY: If that's a question, 
if you're asking if those annual reports 
were provided to counsel for the State, I 
will say they were. 

MR. THORPE: But — 

MR. HRANITZKY: Those were mailed to 
counsel for the State on -- I believe it's 
October 14th, 1996. 

MR. THORPE: But they were not 


11:36:201 0 


provided as part of his disclosure here. 


In fact, there was only, I think, one or 
two that were provided; is that -- 


MR. HRANITZKY: But -- 


MR. THORPE: -- correct? 


11:36:2615 


MR. HRANITZKY: -- they were cited to 


11:36:3820 


11:36:5425 


in his expert witness statement. And the 
fact that they had been disclosed earlier 
to the State -- I mean, that -- that fact 
was referred to in his expert witness 
statement. Rather than sending them again, 
we just referred to our prior disclosure. 
(By Mr. Thorpe) 

Q. Dr. Capra, in any of the annual reports, did 
CTR disclose that it was set up to be pro cigarette? 

A. Not to my knowledge. 
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11:36:54 ]_ 


Q. Did any of those annual reports disclose that 


it was set up for public relations? 


A. Not that I read. 


4 Q. Did any of the annual reports disclose that CTR 

ii: 37 :i 2 5 was organized as a trade organization? 

6 A. I have read that our -- I have heard that 

7 phrase used. I did not know what the phrase meant. I 

8 asked that question of Mr. Hranitzky in one of our 

9 discussions, and I -- But I don't remember whether that 
ii:37:34 io is embedded in those reports or not. 

11 Q. Did any of the annual reports disclose or 

12 discuss the existence of the literature retrieval 

13 division or LRD? 

14 A. I'm aware of that division. I have become 

ii: 37 : 5 oi 5 aware of that division in a very peripheral way, but I 

16 do not recall whether I read it in one of the annual 

17 reports. 

18 Q. While you were a grantee from CTR, were you 

19 aware of the literature retrieval division? 


11:38:0420 


A. No. 


Q. Any of those annual reports that you reviewed, 
did -- In any of these annual reports you reviewed, did 
the CTR disclose the possible litigation purpose of 
special projects? 


11:38:1825 


A. No, not to my knowledge. I mean -- 
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11:38:20 1 


11:38:30 5 


Q. And I thirik you testified earlier that you were 
unaware of special projects until recently. Is that 
correct? 

A. That's correct. 

Q. When -- when did you first become aware of 


6 special projects? 

7 A. When Mr. Hranitzky and I first started meeting 

8 on this issue within the last three months. 

9 Q. Were you provided any memos or letters that 
ii:38:S2io were correspondence between the CTR and any of the 

11 tobacco companies? 

12 A. Not to my knowledge. 

13 Q. Were you given any memos or letters to review 

14 that were from the research liaison committee? 


11 : 39:16 1 5 


11:39:3220 


A. Not to my knowledge. 

Q. Were you given any documents or memos or 
letters from or to the committee of counsel? 

A. Not to my knowledge. 

Q. Do you know any of these entities? 

A. I've heard of some of these entities very 


21 peripherally, either in my discussions with Mr. 

22 Hranitzky, in some of the disclosure statements, or more 

23 likely in the complaint from the State of Texas. I've 

24 heard of some of these -- Six months ago I would not 

n:39:5025 have heard of these items. Now I at least have heard of 
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11:39:54 


them, but I do not know a great deal about them. 

Q. What do you know of the research liaison 
counsel committee? 

A. Nothing really. I've heard the name. That's 


11:40:02 5 all. 


11:40:14 ^ Q 


11:40:32 1 5 


11:40:5020 


Q. What do you know of the committee of counsel? 

A. Same, don't know, just heard the name. 

Q. Do you know what their roles are in CTR? 

A. No idea. 

Q. If they were involved in funding of CTR 
grantees or of CTR function, would it be important for 
you to know what they were? 

A. You'll have to rephrase the question. I don't 
understand the question. 

Q. You have given us opinions regarding the 
function of the CTR with regards to grants and their 
role in providing grants to scientists over the last 
several years -- or almost 40 years. 

A. Correct. 

Q. And if -- And -- and part of the opinions that 


21 you gave us was regarding the legiti -- legitimacy of 

22 the CTR; is that correct? 

23 A. Correct. 

24 Q. If the CTR's function was being manipulated 
ii:4i:io25 or -- or decisions made with regard to CTR function by 
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ii: 4 i:i 8 \ individuals outside of CTR, would that be important in 

2 forming -- formulating your opinions? 

3 A. You know, your question is fairly rhetorical; 

4 and I don't know -- There's -- Of course, it would be 

ii: 4 i: 3 o 5 important. Whether it would change my opinion, I don't 

6 know. I think that my opinion is fairly 

7 straightforward. The enormous amount of money that was 

8 distributed by CTR was, as best I can judge, based on 

, 9 scientific merit alone. There may be an exception here 

ii:4i:54io or there. There may be a special project here or there 

11 that you and I may disagree on whether it's relevant or 

12 irrelevant. But in my judgment -- And the basis of my 

13 judgment is that I know the bulk of the people that are 

14 on that scientific advisory board, and I cannot believe 

ii:42:ioi5 that it would have lasted very long that grants were 

16 funded or not funded based on the tobacco industry 

17 rather than the priority scores that they were assigned, 

18 Had that occurred, they would have walked out the door. 

19 Q. Have you -- 


11:42:2820 


A. That's the way I know scientists to behave. 


Q. Have you interviewed or discussed any of these 


matters 


A. No. 


Q. -- with any SAB members? 


11:42:362 5 


A. No. 
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11:42:38 1 


Q. And by SAB we're talking about the scientific 


2 advisory board of the CTR. 

3 A. That's correct. If you provided me with 

4 information that SAB members felt that the decisions 
ii:42:48 5 were -- that their decisions were being usurped by the 

6 tobacco companies, I would full stop change my view of 

7 this organization. Perhaps I should say more than one. 

8 I mean, you might -- There's always a disgruntled 

9 individual here or there. 


11:43:14 ]_ Q 


11 : 43:5615 


Q- Dr. Capra, prior to this deposition, have you 
met with any other lawyers other than the CTR lawyers? 
And what I'm referring to is: Have you met with any 
personal attorneys with regard to your testimony today? 
A. My own personal attorney? 

Q. Yes. 


16 A. No.' 

17 Q. We've discussed the documents that you've 

18 reviewed in preparation for this testimony. I'd like to 

19 turn to the people that you've met with and other issues 
n:44:2O20 with regard to your becoming an expert for the CTR. 

21 A. Okay. 

22 Q. When were you first contacted by someone from 

23 CTR or someone else with regard to either being a fact 

24 witness in -- in this case or other tobacco cases or as 
ii: 44:4425 an expert witness? 
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11:44:44 


A. It would be approximately six months ago. 


2 Q. And who were you contacted by? 

3 A. I actually don't recall. I believe it was 

4 Harmon McAllister, but I'm not certain. I believe 

ii:45:08 5 Harmon called me and asked me if I would write a letter 

6 relating my experiences as a CTR grantee. 

7 Q. Who is Harmon McAllister? 

8 A. I believe he's the director. He's the CTR 

9 director. 


11:45:26 10 


Q. He's a scientific director? 


A. Yes. 

Q. Is he a member of the SAB? 

A. I believe he's a voting member of the SAB. I 
am not certain of that. 


11:45:3815 


Q. He's not listed as an SAB member. 


16 A. I don't -- I don't know. He's not -- Let me 

17 just clarify that. In organizations of this type, the 

18 director often sits on the SAB and has a vote. And in 

19 other circumstances, he or she doesn't. I learned 
11 :^ 6:0220 during the course of my investigations that, in fact, 

21 the scientific director of CTR sat in on and, in fact, 

22 voted on the grants. And that's why when you asked me 

23 is he a member of the SAB, I would -- I thought he was a 

24 voting person in that regard; but he is not like -- an 

ii:46:2625 SAB member like Hugh McDevitt is or Carlo Crouci is in 
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11:46:30 i| that re gard. 


11:46:44 5 


Q. Isn't it a fact, Doctor, that the scientific 
director of the CTR makes the final decisions as to 
which grants are funded and which grants are not? 

A. Probably. I have no idea. But that's the way 


6 most organizations are run. 

7 Q. After -- Is it Dr. McAllister? 

8 A. Yes. 

9 Q. And let me ask you a question about Dr. 

ii:47:ioio McAllister. How long have you known Dr. McAllister? 

11 A. Maybe a decade. I mean, from the time that I 

12 was a grantee, he was the person at the CTR that I 

13 called when I needed information on the grant. 

14 Q. When were you first -- When did you first get a 
11:47:2615 CTR grant? 

16 A. About a decade ago, maybe 10 to 15 years ago. 

17 Fifteen years ago I first got it, and I kept it for 

18 about four years. 

19 Q. This was in the early '80s or late '80s? 


11:47:4420 


A. I have that information somewhere, but I am not 


21 certain. Let's say the mid '80s. Then we'll be in 

22 pretty good shape. 

23 Q. When was your last year of funding? 

24 A. It would be in the '80s, but I don't remember 

ii:48:0225 exactly. I mean, if that's important -- 
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11:48:06 1 


Q. Would it have been in the '90s? 


A. It could have been, but I don't recall. 

Q. So at this point you're just not recalling what 
dates or what years? 


11:48:12 5 


A. No. I just know I had a grant for four or five 


years, and it was for about $75,000 a year. And it was 
in the '80s and perhaps early '90s, but I don't think it 
stretched into the '90s. 

THE WITNESS: Dennis, do you know? Do 


11:48:301 0 


you know exactly? 


MR. HRANITZKY: I have that 


information -- 


THE WITNESS: I have it somewhere. 


MR. HRANITZKY: — but I don't 


11:48:36 1 5 


remember the specific dates. 


MR. THORPE: We can get it at the 


break. 


MR. HRANITZKY: I'd rather not -- 


11:48:4020 


THE WITNESS: Speculate. 

MR. HRANITZKY: -- speculate. 


(By Mr. Thorpe) 

Q. So this was your first contact by the CTR with 
regard to your role as an expert witness -- or possible 
role as an expert witness -- 


11:48:542 5 


A. No. It was simply to request that I write a 
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ii:48:58 i letter in -- that described my experiences with CTR. If 

2 I remember correctly -- And my memory is not perfect 

3 here -- I wrote such a letter. And then, I believe, my 

4 next contact was Mr. Hranitzky called me, said he was 
ii: 49 :i 4 5 from Dallas. He was going to be in the area and wanted 

6 to come by and visit with me. 

7 Q. Do you know whether that letter was provided to 


us -- 


A. I have no idea. 


11:49:22 Q 


Q. in your disclosure? When did you first meet 


11 with Mr. Hranitzky? 

12 A. (No audible response.) 

13 Q. How long after you were contacted? 

14 A. Oh, within a couple of months.- So we're 

ii: 49:44 i 5 talking this whole thing is nine months. So let's say I 

16 first was contacted nine months ago. I met Mr. 

17 Hranitzky six months ago; and here we are today, 

18 something in that range. 

19 Q. And it's probably a little more complex than 


11:4 9:56 2 0 I that, but -- 


21 A. Yeah. 

22 Q. -- we'll -- we'll break that down. 

23 A. Yeah. 

24 Q. We'll dissect that out. So approximately six 

ii:50:02 2 5 months ago you first met with Mr. Hranitzky? 
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11:50:06 


A. Right. 


Q. And where did you meet with him? 

A. In my office in Dallas. 

Q. And what did you discuss at that meeting? 


11:50:26 5 


A. The letter I had written. He told me about the 


6 litigation, and I think there was a discussion at that 

7 time of -- He may have sensed that my -- my enthusiasm 

8 or my -- my gratitude for the funds that I had received 

9 from CTR was such that he, I believe at that meeting or 
ii:5i:ozio at a subsequent meeting, asked if I would provide an 

11 expert witness statement. 

12 Q. And were there any other lawyers present at 

13 that time? 

14 A. No. 


11:51:18 1 5 


Q. When was the next time you met with anyone 


representing or with CTR? 

A. I believe our next meeting was in Vermont. 

THE WITNESS: Wasn't it, Dennis? I 
mean, that's my recollection. 


11:51:362 0 


Q. You've got to direct your answers to me, and -- 


A. Okay. My — my recollection is that the next 
meeting I had was with Mr. Hranitzky in Vermont, perhaps 
with Steve Klugman of his firm. And we met for a day or 
an after -- a long afternoon. 


11:51:5425 


Q. Was Mr. Hranitzky also there? 
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11:51:58 1 


A. Yes. 


Q. Were there any other lawyers? 

A. I believe Mr. Klugman was available -- was 


there. 


11:52:02 5 


Q. And this was when, Doctor? 


6 A. Perhaps in mid -- mid June of -'97. 

7 Q. What was discussed at that meeting? 

8 A. I think by then I had been provided with the 

9 CTR annual reports. And we discussed the basic 

ii:52:3oio information that's in my affidavit -- my expert witness 

11 statement. 

12 Q. When had you -- Had you agreed to become an 

13 expert witness in this case prior to that June meeting? 

14 A. I don't recall. 


11:53:0015 


Q. Between the time that you -- Strike that. Did 


11:53:1620 


you ever meet with Dr. McAllister? 

A. No, I haven't met with -- See, I don't believe 
I've ever met Harmon McAllister. 

Q. He simply contacted you by phone? 

A. That's right. 


21 Q. And then a few months later you -- you met with 

22 Mr. Hranitzky; is that correct? 

23 A. That's correct. 

24 Q. During the time between when you two met in 

11 : 53:2625 Dallas at your office at the UT -- 
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A. Uh-huh. 

Q. -- and this meeting in Vermont, did you have 
any phone call -- telephone conversations? 

A. With Mr. Hranitzky? 

Q. Or with anybody related -- or associated with 

CTR. 

A. If it were, it was only Mr. Hranitzky; and it 
was -- I don't recall -- I mean, nothing of substance 
that I can recall. 

Q. And I'll return to my other question. 

When -- when did you first agree to becoming an expert? 

A. I I don't recall that. I know that it may 
well have been somewhere between the first and second 
visit in Vermont. Mr. Hranitzky came to Vermont a 
second time with Steve Michaels, another member of his 
. firm . 

Q. Can we assume or can we not assume that you had 
agreed to go forward as an expert in this case in your 
mid June meeting in Vermont? 

A. Yes. But i — x — j caution you at drawing 
too many assumptions there because, in fact,. I don't 
recall ever the issue coming up, "We want you to be an 
expert witness." And I don't recall that it ever -- I 
think it was an evolving thing. I think we were 
meeting. We were discussing the issue. I was being 
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ii:54:54 i paid as a consultant. And as a teacher I enjoyed the 

2 process. But I don't recall specifically being asked to 

3 be an expert witness at any time. I mean, at some point 

4 it became obvious that I was going to be an expert 
ii*.55:i4 5 witness, but I don't recall it being detailed exactly 

6 that way. 

7 Q. And you are, in- fact, here today as an expert 

8 witness; is that correct? 

9 A. That's correct. 


11:55:26 ]_ Q 


MR. HRANITZKY: Do you need to do 


something? 

THE WITNESS: It would be -- There's a 
message that my wife is obviously after me. 
And since we're closing on our house today. 


ll:55:3615| 


this may be important. 


MR. HRANITZKY: Yes. 


VIDEOGRAPHER: Okay. We're off the 

record at 11:55 a.m. 

(AT THIS TIME A BRIEF RECESS WAS 
TAKEN, AND THE PROCEEDINGS THEREAFTER 
RESUMED AS FOLLOWS:) 

VIDEOGRAPHER: We're back on the 


record at 11:59 a.m. 


(By Mr. Thorpe) 


11:59:1625 


Q. Dr. Capra, in your evolution as a -- as a 
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witness in this case, you stated that sometime, you 
believe, in mid June you met with Mr. Hranitzky and a ' 
Mr. Klugman; is that correct? 


11:59:20 \ 


11:59:30 5 


A. That's correct. 


Q. And do you know what law firm Mr. Klugman is 


with? 


A. Same -- same as Mr. Hranitzky. 

Q. Okay. And what did you discuss during that 


9 meeting? 

ii:59:38io A. Again, this is the same question you asked 

11 earlier. I don't recall specifically. My recollection 

12 was that we discussed the -- the annual reports. I 

13 asked a lot of questions concerning, "How much money are 

14 we talking about in total? How did it divide up between 
12 : 00:0215 grants and contracts and special projects?" I guess I 

16 also had been provided with the Microbiological 

17 Associates document at that time and perhaps fhe special 

18 projects documents, but I didn't know what they were at 

19 the time. 


12:00:1820 


Q. The Microbiologic Associates document, was that 


the document that has been.referred to numerous times 


as -- 


A. Yes. 


Q. -- the Blue Book? 


12:00:2625 


A. The Blue Book, right. 
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12:00:28 jl 


Q. Were you also provided a copy of the JNCI 


article by Dr. Henry and Dr. Kouri at that time? 
A. No. 

Q. Have you seen that article? 


12:00:38 5 


A. No/ I haven't. 


Q. At that time were you also provided any 
documents or any -- anything referring to Dr. Horn -- 
Freddy Homburger? 

A. No. 


12:00:58 I Q 


Q. Obviously at some time you have been. 


A. Actually not. 

Q. Okay. At the mid June meeting/ did you begin 
to formulate your opinions that you were going to 
provide in this case? 


1 2:°l:1215 


A. That's fair to say. 


Q. You were not provided a copy of any opinions at 


that time? 


A, No, nor have I ever been. 

Q. Okay. Your next meeting you stated another 


i2-.oi:28 2 0 attorney was present -- 


A. Yes. 


Q. -- with Mr. Hranitzky. 

A. Steve Michaels, also of Debevoise & Plimpton. 
Q. Where was this meeting? 


12:01:4025 


A. Also in Vermont. 
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12:01:42 


Q. Where in Vermont? 


2 A. Burlington. 

3 Q. Do you summer there every -- every year? 

4 A. Yes. 

12:01:50 5 Q. Do you also do research or anything academic 

6 while you're there? 

7 A. Yeah. 

8 Q. Let me rephrase that question because 

9 it's -- it's -- it's vague, and -- and it would be 
12 : 02:0210 objected to by many lawyers. Oftentimes scientists go 

11 off to other institutions or other places during the 

12 summer, the Cape, et cetera. 

13 A. Go ahead. 

14 Q. Is your transposition to Vermont one of more of 

12 : 02:2815 a holiday or is it also a working holiday? 

16 A. It's a working. 

1 7 Q* Okay. But you're not associated with the 

18 university there? 

19 A. Not in a -- not in a formal way. I'm a 

12 : 02:3820 graduate of the university, and I'm treated well there. 

21 So while we went up there, they provided us with a room 

22 like this that we could meet in. 

23 Q* Did you do any -- any teaching or anything 

24 there? 


12:02:48 2 5 


A. I do, yeah. I usually give a seminar during 
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12:02:50 ]i the summer. 


Q. Single seminar or -- 


A. Yes. 


12:02:56 5 


Q. Okay. So it's not a seminar course. 
A. No. 


6 Q. Okay. What did you discuss during that 

7 meeting -- Strike that. When did you meet with Mr. 

8 Michaels and Mr. Hranitzky? 

9 A. That would have been perhaps in early July. 

12 : 03:1210 But it — I'm -- That's -- It's plus or minus two weeks 

11 I was in — We're talking in that period of time, early 

12 July. Let's leave it at that. 

13 Q- And what was discussed during that meeting? 

14 A. Just a continuation of the discussions we had 

12:03:2615 earlier. I do not recall — I do not recall what was 

16 discussed at- each specific meeting. We just went over 

17 the case. 


12:03:4020 


Q. What documents were provided to you at that 


time? 


A. I think at that point I got the documents that 


21 were the affidavits of the CTR directors. I received 

22 Dr. Hamm's affidavit. Excuse me. Let me just look at 

23 my list here and see if I can think of other things. I 

24 got the Plaintiff's Second Amended Complaint at that 
12 : 04:1825 time. And that's it -- oh, and the articles published 
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12 : 04:26 i by research by CTR grantees. Dr. -- Mr. Hranitzky 

2 provided me with 30 or 40 papers in the field of 

3 immunology that had been supported by CTR. 

4 Q. The document that you're referring to in front 

12 : 04:46 5 of you, Doctor, is the -- is your opinion statement -- 

6 A. Yeah. 

7 Q. -- and your listing; is that correct? 

8 A. Yes. And the thing I'm referring to there is 

9 No. 10 was given to me at about that time. 


12 : 04:561 0 


Q. When was your next meeting with any of the 


CTR — 


A. It was in the -- 


Q. -- lawyers? 


A. -- in New York City. And it would have been in 


12:05:12 15 mid July, something in that range -- I mean, 


approximately mid July. I flew to New York City and 
spent two days there. 

Q. Where did you stay while you were there? 

A. With friends in New Jersey. 


12:.0S:4O20 


Q. And where did you meet? 


A. At the Debevoise & Plimpton offices,. 
Q. And that's in midtown? 


A. Yes. 


Q. And you stated you met for two days? 


12:05:5425 


A. Yes. 
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12:05:56 \ 


12:06:321 0 


Q. Who did you meet with at that meeting? 


2 A. Mr. Hranitzky again, Steve Michaels again, 

3 Steve. Klugman again. And I met a Bruce Merritt and Ann 

4 Cohen on day one, and on day two there were two lawyers 

12:06:14 5 from a Houston law firm that I met: Mark -- Mark -- 

6 Mark Lowes or something like that and another fellow. 

7 Q. What Houston la.w firm? 

8 A. I have no idea. Mr. Hranitzky would surely 

9 help me here. 


MR. HRANITZKY: I can tell you if 


you're -- 


12:06:42 1 5 


MR. THORPE: Okay. That's fine, 

MR. HRANITZKY: It's Mark Lowes and 

William Wilde, both of whom have .appeared 
in this case, at Bracewell & Patterson. 


12:06:52 2 0 


MR. THORPE: Okay. 


(By Mr. Thorpe) 


Q. What was discussed with regard to this 
litigation on day one? 

A. I don't specifically recall. It was further 


21 discussions of the case, discussion of other documents 

22 that had been provided me with — between the last 

23 meeting and this one. There was some discussion of what 

24 this deposition would be like, and there was the 
12 : 07:3625 beginnings of the formulation of what my expert 
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12:07:44 i testimony would be. 

2 Q. What did they tell you that you would be asked 

3 to testify on? 

4 A. They emphasized that I should just -- They 

12 : 08:00 5 asked me -- They specifically requested that I testify 

6 concerning my experience as a CTR grantee. And that 

7 then based on my experience as a reviewer of grants, 

8 they asked me to make some assessments as to how CTR was 

9 run as an organization based on the information that I 
12 : 08:3210 had been provided and my knowledge of other CTR 

11 grantees, of whom I know many. And they asked me a lot 

12 of questions about the SAB members, what I knew about 

13 them and that sort of thing. 

14 Q. Did you discuss any of this with any other CTR 

12:08:56 15 grantee? 

16 A. No, actually, I don't think I did. 

1^ Q. Do you know anyone else at the University of 

18 Texas Southwestern who was also a CTR grantee? 

19 A. Sure. 


12:09:1020 


Q. And -- 


21 A. In fact, I suggested that they apply for money. 

22 Q. In preparation for this deposition -- 

23 A. Wild, no, no, no, no, no. I never went back 

24 and discussed it with them, no. I was in Vermont 
12 : 09:2425 actually during this time, so it was not an issue. 
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12:09:26 1 


Q. And this was also -- You state in your 


testimony that you were asked to give this testimony 
based on your experience as a CTR grantee as well as 
your experience in the grant process. 


12:09:36 5 


A. That's correct. 


6 Q. This -- We're referring -- I'm referring to day 

7 one particularly. 

8 A. Yes. 

9 Q. Were you provided any documents that you can 

12 : 09:5010 recall on that date? 

11 A. Well, I'd have to go back over here and see. 

12 There were new things because what was evolving was I 

13 would ask for things. And so I would say that at that 

14 time I was provided with No. 6. 


12:10:0415 


Q. Which is -- 


16 A. Dr. Roggli's testimony. 

17 Q. How did your -- How did you know about Dr. 

18 Roggli? 

19 A. I had seen it referred to in the 

12 : 10:2020 Hamm testi -- in the Hamm aff -- whatever you call it -- 
21 Hamm's — 

2 2 Q. Affidavit? 

23 A. -- affidavit. And I remember writing in the 

24 margin, "Who is Roggli?" And -- 


12:10:3025 


Q. Did — 
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12:10:30 1 


12:10:38 5 


A. — so they provided me with this. 

Q. Do you know who Dr. Hamm is? 

A. No. I don't know either of these gentlemen, 

Q. Have you ever met or -- 
A. No. 


Q. -- know of their -- their role? 

A. No. But I did read their testimony rather 


carefully. 


Q. And this is affidavit; is that correct? 


12:10:48 1 Q 


A. That's what I mean, affidavit. Sorry. 


12 : 11 : 0*15 


Q. And this is not -- That -- Those affidavits 
were not questions that were asked by lawyers. They 
were statements provided -- 

A. I understand. I gotcha. Yeah. Okay. 

Q. What was -- what was discussed on day two and 


16 why were lawyers from Bracewell & Patterson present, if 

17 you know? 

18 A. I suppose I should know why they were there, 

19 but I have no idea. I mean, I think that they 

i2:ii:4220 represented -- They were in the Texas -- The case was 

21 going to be litigated in Texas, and it may be that one 

22 of the two of them may have been one of the lead 

23 attorneys, and he may have wanted to get to know me. I 

24 don't even -- I don't have any idea. 


12:11:5625 


Q. You -- you stated earlier you were provided 
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12 : 12:00 i the — the affidavits of several individuals: Dr. 

2 Glenn, Lisanti — 

3 A. Right. 

4 Q. -- Hamm. Were you also provided any testimony 

12 : 12:12 5 that they had given with regard to tobacco either -- 

6 either in trial or testimony to the Waxman committee? 

7 A. Not to my knowledge. 

8 Q. Have you seen Dr. Glenn's testimony at the 

9 Waxman committee? 


12:12:281 0 


12:12:48 1 5 


A. I don't believe so. I have seen it referred to 
in some of these documents I've referred to, but I don't 
remember seeing -- certainly not any detail of his 
testimony. 

Q. And so you've not read -- 

A. I haven't read it. If it's more than two 


16 pages, no, I' haven't read it. 

17 Q. What -- As -- And you may have said it, and it 

18 passed over me. What was discussed in that second day? 

19 A. I just don't recall. I'm sorry. I just don't 

12 : 13:1620 recall. I remember there were two new lawyers who had a 

21 different take on things, and they asked a lot of 

22 different kinds of questions. We had a long discussion 

23 about the case from a somewhat different perspective. 

24 But I don't recall the specifics of what was — 

25 Q. Can you -- 
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12:13:32 


A. -- discussed. 


2 Q. Can you recall -- Or can you give me what you 

3 do recall? 

4 A. I just recall that -- I recall more the 

12 : 13:40 5 lawyers* personalities than I recall the discussions. 

6 It's probably not germane to what you're -- 

7 Q. I'll -- 

8 A. -- looking for. 

9 Q. -- probably have to pass on that just on 

i2: i3 :52 ^ 0 relevance. 

11 A. Okay. 

12 Q. I'm dying to know, but I'll pass. 

13 A. Okay. 

14 Q. So you just don't recall. Was it similar to 

12 : 14:0015 the discussions you had the day -- 

16 A. Yeah. 

17 q. Okay. 

18 A. It was just a continuation of the same 

19 discussions. I mean, basically, as you would imagine, 
12:14:0420 in a circumstance like this, what develops is it's an 

21 evolving process. I'm sure you've been involved on the 

22 other side of this. And -- and each day new questions 

23 come up, new angles get explored; and it's a discussion. 

24 But I don't recall what was discussed specifically on 
12 : 14:2025 any particular day. 
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12:14:22 1 


Q. Did — did these lawyers from Bracewell & 


Patterson provide you with any documents? 

A. No. 

Q. Were you provided any new documents on that 


12:14:30 5 day __ 


A. I don't believe -- 


Q. -- the second day? 


A. I don't believe so. 


Q. When did you first -- Or when did you receive 


i2:i4:36io the Roggli depositions? 


A. Either then or shortly thereafter. 
Q. Did Mr. Hranitzky give you those? 


A. Yes. 


Q. Did you know Dr. Roggli prior to -- 


12:14:56 1 5 


A. No . 


Q. — that? 

A. I'm just remembering something else that 

I've -- Okay. No. 7, the testimony of Dr. Cummings in 
the Broin litigation, I got after that meeting in New 


12:15:2820 York. 


Q. Okay. 


MR. HRANITZKY: Larry, just a comment 


that may help speed things along here, 
particularly since Dr. Capra didn't 


12:15:3825 


remember exactly when he received what, 


BEAUMONT, TX 


http://legacy.library.ucsf.edu/jd/pm 07300./'pdfv.industryGi©eu(mefit3.ucsf.edu/docs/xfjl0001 



91 


12:15:42 1 


several of the correspon -- several of the 


transmittal letters that accompanied these 
materials we sent to Dr. Capra were 
included in the materials that we sent you 


12:15:54 5 


with his expert witness statement. And it 


may assist you -- It May -- it may cut 
through some of this stuff if you could 
just refer to those, but -- 

MR. THORPE: But it's important for me 


12:16:06 1 Q I 


to -- what he recalls with regard to all of 


this, and I'd prefer his -- his recall 
rather than going to -- to the letters. I 
have these letters. And if we need to 


refer -- 


12:16:14 15 


MR. HRANITZKY: Okay. As you like. 


MR. THORPE: -- to those -- Yeah. 


(By Mr. Thorpe) 


18 Q. You also, you said, received the Cummings 

19 testimony. Did you also go back and during your 
12:16:2620 research in the library look up Dr. Cummings' American 

21 Journal of Public Health article? 

22 A. No, I didn't. 

23 Q. Okay. 

24 A. Actually I shall but I didn't. 


12:16:3825 


Q. We'll probably get to do that today. When was 
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12 : 16:40 i your next meeting. Dr. Capra? And -- and let me -- let 

2 me digress for a minute. Between these meetings that 

3 you had in Vermont and meetings you had in New York, 

4 were there any telephone conversations with any of the 
12:17:00 5 C TR attorneys? 

6 A. Not really. I mean, at most they were simply 

7 to schedule another meeting or something. 

8 Q. But nothing material to this -- 

9 A. No. 


12 : 17:1210 


Q. -- your testimony 


A. Nothing — no -- 
Q. -- today was discussed? 

A. -- not that I can -- I can recall. 

Q. What was -- When was your next meeting and 


12 : 17:1815 where? 


A. It may have been last evening, but there may 
have been one in between that I don't recall. I will 
have a record of it somewhere, but I -- I don't recall. 
Q. So on your recollection you don't remember? 


12:18:02 2 0 


A. We didn't meet in August. 


THE WITNESS: Dennis, do you recall? 


Q. Again — 

A. Okay. 

Q. Again, Dr. Capra -- 


12:18:0825 


A. I'm sorry. I -- I just don't recall. I have 
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I 2 :i 8 :i 2 i been so involved in this move that I have -- I don't 

2 have a clear frame of reference. I -- We met in New 

3 York. And after that it seems to me I have seen Dennis 

4 between then and last evening, but I don't remember 
12 : 18:26 5 where or when. 

6 Q. Do you need to go off the record and maybe ask 

7 him those questions? 

8 A. I could do that if you'd like. 

9 Q. Why don't we do that -- 

10 A. All right. 

11 Q. -- so that we can get a full record? 


A. Right. 


VIDEOGRAPHER: Okay. We're off the 


record at 12:18 p.m. 

(AT THIS TIME A BRIEF RECESS WAS 
TAKEN, AND THE PROCEEDINGS THEREAFTER 
RESUMED AS FOLLOWS:) 

VIDEOGRAPHER: We're back on the 

record at 12:19 p.m. 

(By Mr. Thorpe) 

Q. Dr. Capra, in our very brief discussion, it 
has -- it's your understanding now that -- 
A. We have not met. 

Q. -- you have not met. 


12:19:3825 


A. I have not met. 
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12:19:38 1 


Q. You stated you met last night; is that correct? 
A. That's correct. 

Q. Thank you. And where did you meet? 

A. Here -- Or in the Medallion Hotel across the 


12:19:52 5 street. 


Q. And who was present during that meeting? 
A. Just Mr. Hranitzky and myself. 

Q. How long did that meeting take place? 

A. About an hour. 


12:20:12 ]_ Q 


Q. What was discussed? 


11 A. Mr. Hranitzky wanted to just go back over some 

12 ground rules of how a deposition was done. He showed me 

13 the two new documents that I just referred to. And that 

14 was it.' We thought we were going to find where 
12 : 20:5015 McKinney, Stringer was but we didn't. 

16 Q. I had a little problem with that today too. 

17 They forgot to put numbers on their doors. 

18 A. Yeah. 

19 Q. You also discussed some of the material from 

12 : 21:0420 Dr. Lukas' testimony? 

21 A. Yes. That was -- That's correct. It was a 

22 pretty minor part of the discussion/ but it was a couple 

23 of -- 

24 Q. During any of these meetings that you had with 

12 : 21:1625 the lawyers representing CTR, have you been given any 
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12:21:20 


questions or possible questions that might be asked 
during this deposition or discussed some of the areas 
that might be brought up by me or whoever was going to 
take this deposition? 


12:21:32 5 


A. Just this issue of scientific- fraud last 


evening. 


7 Q. And what did you discuss about scientific 

8 fraud? 

9 A. Well, Mr. Hranitzky relayed information that 

12 : 21:4610 apparently in a deposition that you had taken earlier 

11 you focused on this issue. And he said -- He just said, 

12 "You should be prepared to ask -- be asked a question on 

13 scientific fraud." That's the extent of the discussion. 

14 Q. So no information was provided to you or you 

12 : 22:0415 didn't read any excerpts? 

16 A. No. 

17 Q. And during, again, none of these meetings you 

18 have not been provided any possible areas of -- that 

19 would be discussed during this deposition other than -- 

12 : 22:2020 than what you've already testified as to? 

21 A. Wild, it seems to me, now that you've mentioned 

22 this, that very early in this process, Mr. Hranitzky 

23 said that you would likely ask me about -- or someone 

24 would likely ask me about my own smoking history and my 

12 : 22:4025 children and my wife; and you did. 
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12:22:42 J. 


Q. It's a pretty obvious question in this type -- 


A. Yeah. 


Q. -- of litigation. 


A. Right. 


12:22:48 5 


Q. Dr. Capra, have you ever smoked? 


12:23:2420 


A. I did. 


Q. When? 


A. I smoked for about 10 years between the age of 


18 and 28. 


MR. THORPE: Let's take a little break 


while -• 


COURT REPORTER: I'm sorry. 

MR. THORPE: -- the court reporter 


dies. 


(AT THIS TIME THERE WAS AN 
'OFF-THE-RECORD DISCUSSION, AFTER WHICH THE 
PROCEEDINGS RESUMED AS FOLLOWS:) 

(By Mr. Thorpe) 

Q. Why did you quit? 

A. The information concerning the association 


21 between cigarette smoking and coronary artery disease 

22 was becoming pretty powerful. And since I have a 

23 history of coronary artery disease in my family and my 

24 parents did not smoke, I thought maybe I should give 

12:23:4825 myself the best shot at it and stop smoking; so I did. 
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12 : 23:52 i Q. Is that the same advice you give to others? 

2 A. I do. 

3 Q. Dr. Capra, when you were first contacted by 

4 CTR, were you still employed by the University of Texas? 

12:24:16 5 A. I WaS . 

6 Q. And do you know whether or not there's a rule 

7 in the UT system guidelines or bylaws that prevents an 

8 employee of the University of Texas from testifying or 

9 being involved in litigation against the State? 

i2:24:4oio A. That is correct. I'm aware of such a rule. 

11 Q. Are you part of any litigation or any legal 

12 matters with regard to that issue? 

t 

13 A. No. If you would like me to -- to expand on 

14 that, I will. The -- I asked -- The president of my 
12 : 25:0015 university actually asked the legal counsel if I could 

16 testify, and I expressed my enthusiasm for testifying 

17 because of my view that CTR, in fact, performed a 

18 valuable service to the biomedical community by its 

19 funding of this work. And the initial reaction from the 
12 : 25:2620 legal counsel -- In fact, I believe I have it in 

21 writing -- was that I was prohibited from testifying. 

22 And I appealed this decision to the president of our 

23 university, and I got a call -- not a letter, a call 

24 about a month later saying -- or whatever, two weeks 
12 : 25:4825 later saying that I had his permission to proceed. 
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12:25:52 ]_ 


Q. Did you have the permission of the State of 


Texas or the Attorney General's office -- 
A. No. 


Q. -- to proceed? 


12:26:00 5 


A. I just had the permission of my president. 


6 Q. And does the president of that institution have 

7 the authority -- . 

8 A. I have no idea. I have no idea. I assumed he 

9 cleared it with somebody or he would not have told me 
i2:26:i6io that I could do it. 

11 Q. But you don't know that -- 

12 A. I do not know that for a fact. And I believe 

13 that was long -- Actually/ that was before I was even 

14 looking at this position in Oklahoma; so it had nothing 
12:26:2615 to dO With that. 

16 Q. But during the period of time that you met with 

17 the lawyers and until you time -- took this position -- 

18 until the time you took this position in Oklahoma, you 

19 were an employee of the University of Texas? 


12:26:3820 


A. That's correct, until three days ago. 


Q. But you don't know whether -- what — the 
permission you were given was authorized by the State or 


not. 


24 A. I do not know that. But I cannot believe that 

12 : 26:5025 Dr. Wildenthal would have given me permission to do this 
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12 : 26:54 x without clearing it with somebody. 

2 Q. What are you being paid for your testimony 

3 today? 

4 A. When Mr. Hranitzky approached me about 

12 : 27:14 5 testifying, I told him that I would charge $250 an hour 

6 for my time. I'm not being paid for my testimony but 

7 rather for the time that I've put into the research that 

8 I've done and the time to come here. 

■9 Q. Is that $250 an hour the same for your review 

i2:27 : 4oxo of documents as it is for your deposition testimony? 

11 A. Yeah. Yes. 

12 Q. And this also includes the time that you've 

13 spent meeting with the attorneys in this case? 

14 A. That's correct. 


12:27:5815 


Q. How much do you intend to charge for trial 


16 testimony? 

17 A. I have not discussed that with Mr. Hranitzky. 

18 I hadn't thought of charging any differently than I 

19 started. The way you're shaking your head suggests that 
12 : 28:1820 I should negotiate a new deal. 

21 Q. That's up to you and Mr. Hranitzky, yes. Are 

22 you also paid your expenses for travel? 

23 A. Yes, but there have been virtually none. The 

24 trip to New York, I actually was going to New York for 
12 : 28:3825 another reason; so -- 
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12:28:40 


Q. Have you submitted -- Strike that. Who is 


paying you for your time? 

A. Debevoise & Plimpton. 


4 Q. And how many hours -- I think you stated 

12:28:58 5 earlier. But how many hours have you worked on this 

6 matter so far excluding the deposition today? 

7 A. Roughly 50. 

8 Q. And to date how much have you been paid? 

9 A. Roughly $15,000. 


12:29:12 1 Q 


Q. Have you spent any time to date that 


you -- other than the deposition that you have not been 
paid for? 

A. I don't know, maybe six or eight hours, not a 

lot. 


12:29:3015 


Q. Do you intend to submit a bill for that? 


A. I shall. 

Q. Okay. Have you -- have you kept notes on the 
time that you have spent and what issues you've spent 
that time on? 


12:29:4220 


A. Yes, I have. 


21 Q. And have you provided copies of those notes or 

22 any type of letter regarding those issues to the CTR 

23 attorneys? 

24 A. When I have submitted my statements, of which 
12 : 30:0025 there have been two, I have indicated the day, the 
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12:30:02 x number of hours, and the subject that I was reviewing at 

2 that time and then added up the number of hours. 

3 MR. THORPE: Okay. We would at this 

4 time formally request that copies of those 


12:30:20 5 


letters be provided and attached as an 


exhibit to this deposition. And if in-the 
future any other letters are generated with 
regard to the billing, we'll also want to 
have those. But I want the letters that 


12:30:42 X Q 


are already available to be attached, and 


we can number them accordingly. 

MR. HRANITZKY: Just so that this is 
clear, you're asking for the invoices that 
Dr. Capra sent to us. 


12:30:54 X 5 


MR. THORPE: Yes. 


MR. HRANITZKY: Again, I've got this; 
and you've got this; but if we could put it 
all in writing. 


12 : 31:0420 


{By Mr. Thorpe) 

Q. Dr. Capra, have you discussed with Mr. 

Hranitzky or any other lawyers for CTR the possibility 
of you testifying in other legal matters in other states 
other than Texas? 

A. No. 


12 : 31:3225 


Q. If asked, would you also testify in those 
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12 : 31:40 l 

cases? 

2 

A. Probably not. 

3 

Q. Why? 

4 

A, Time. If I had known that this was going to 

12 : 31:50 5 

consume as much time as it has, I would not have done 

6 

it. 

7 

Q. That’s a fair answer. 

8 

A. I wrote a letter stating my views six months 

3 

ago, and I did not bill anyone for that letter. And I'm 

12 : 32 : 06^0 

still saying the same thing I said in that letter, only 

H 

now I'm charging $250 an hour for that time. I would 

12 

prefer not to have any further time spent on this. I 

13 

have other things to do with my time. 

14 

Q. But it's fair that you get paid for this. 

12 : 32 : 26^5 

A. I do get paid for it, yes. 

16 

Q. Dr. Capra, in any of the meetings that you had 

17 

with Mr. Hranitzky or any of the other attorneys, when 

18 

did you first review the disclosure statement that you 

19 

have referred to on several occasions today? 

12 : 33:0820 

A. It was never dis -- It was never reviewed 

21 

during one of those meetings as a written document. It 

22 

actually arrived, I believe, as a fax -- I don't know — 

23 

three, four weeks ago. I made some comments in the 

24 

margins and sent it back to Mr. Hranitzky, and I saw it 

12 : 33:322 5 

again last night. 
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12:33:34 ]_ 


Q. Okay. The copy of the statement that you did 


marginalia in, did you retain a copy of that? 

A. No. Well, actually maybe I did. I don't 
recall. 


12:33:44 5 


Q. Okay. 


A. Actually, I -- No. In fact, the answer is yes 
because I faxed it back to him; and I have my original. 

MR. THORPE: I would also like to have 
that provided to us, and we'll refer to 


12:33:54 1 Q 


that as the draft copy with notations. And 


that too will be attached. And I will 
include that in my letter. It's going to 
be a long letter. 


(By Mr. Thorpe) 


12:34:1415 


Q. That statement was drafted and sent to you 


16 rather than you drafting and sent to them; is that 

17 correct? 

18 A. Well, in the meeting in New York, the last 

19 meeting that I participated in, during the course of • 

12:34 :3220 the -- near the end of that meeting, now I recall, Mr. 

21 Hranitzky was furiously writing as I was commenting on 

22 various issues that were brought up. And his fax to me 

23 was a reasonable representation of the things I said at 

24 that meeting. 


12:34:5825 


Q. Dr. Capra, do you know whether or not that the 
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i 2 ;3S:oz i opinions that are -- that are listed are similar in any 

2 way to other CTR expert disclosure statements? 

3 A. I have no idea. I wouldn't have any way of 

4 knowing. 


12:35:20 5 


Q. If they were, would that surprise you? 


6 A. No, it wouldn't. And the reason is that I 

7 would expect that any CTR grantee would have the same 

8 opinions of CTR as I have. Certainly, the opinions are 

9 not that revolutionary. The organization said, "We have 
12 : 35:5210 money." People applied for the money. It was reviewed 

11 by a group of our peers. One either got the money or 

12 one didn't. If you got the money, you did your work. 

13 You cited the organization that gave you the money, and 

14 they didn't bug you about what you wrote or did. And 

12 : 36:1015 j -- Unless other grantees had different experiences 

16 than I did, I would anticipate that they would say 

17 basically the same thing I did. 

18 Q. But not necessarily exactly what you stated in 

19 the 


12:36:24 2 01 


No. Perhaps -- 


MR. THORPE: I think this is a good 
point to take a lunch break -- 
THE WITNESS: Okay. 

MR. THORPE: -- rather than spend 


12:36:3425 


another hour or so going through some 
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12:36:36 ^ 

2 

3 

4 

5 

6 

7 

8 
9 

13:33:06 ^ 0 
11 
12 

13 

14 

13:33:20 1 5 
16 

17 

18 
19 

13:33:302 0 
21 
22 

23 

24 

13 : 33:4225 


things. Did you need to -- 

VIDEOGRAPHER: Okay. We are off the 

record at 12:36 p.m. 

(AT THIS TIME A BRIEF RECESS WAS 
TAKEN, AND THE PROCEEDINGS THEREAFTER 
RESUMED AS FOLLOWS:) 

VIDEOGRAPHER: Okay. We're back on 

the record at 1:33 p.m. 

MR. HRANIT2KY: I'd like to make one 
statement for the record. During the 
course of the deposition, Mr. Thorpe, you 
have made references to several documents 
that aren't here with us that we haven't 
had the opportunity to review and that Dr. 
Capra hasn't had the opportunity to review; 
and you've requested that they be attached 
to the deposition, I'm presuming,, as 
exhibits to the deposition that would be 
numbered. 

MR. THORPE: Absolutely. 

MR. HRANITZKY: Okay. Well, I just 
want to make it clear that we have not 
waived any objection to doing that. 

Without having the documents in front of 
us, it's impossible to make a determination 
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13:33:46 ]_ 

2 

3 

4 

13:33:54 5 

6 

7 

8 
9 

13:34:04 Q 

11 

12 

13 

14 

13:34:161 5 
16 
17 
18 
19 

13 : 34:2620 

21 

22 

23 

24 

13 : 34:3625 


whether we would object to that. And I 
just want to make it clear that we haven't 
waived those objections. 

MR. THORPE: And the documents that I 
have asked for are clearly not privileged, 
and we have a right to see those documents, 
and I have a right to use them in the 
deposition. So -- 


MR. 

HRANITZKY: 

Not - 


MR. 

THORPE: 

based 

on that — 

MR. 

HRANITZKY: 

Well, 

r;ot having the 


documents here, I can't -- I mean, I can't 
respond as to whether there would be or 
would not be a basis for the objection. 
It's just without having them to review, I 
won't waive any objection. 

MR. THORPE: Obviously. But at that 
same time -- in that same point, we'll let 
the Court decide what is privileged and 
what's not. 

MR. HRANITZKY: And if I -- Could we 
just have an agreement that that -- that 
objection would apply to any such document 
going forward? 

MR. THORPE: No objection on that -- 
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13:34:36 1 


MR. HRANITZKY: Okay. 


MR. THORPE: -- in terms of -- But I 
will agree -- I will agree with what you've 
stated. 


13:34:42 5 


MR. HRANITZKY: Okay-. 


MR. THORPE: That's fine. But the 
bottom line is that I want those as 
exhibits -- those that I have specifically 
said exhibits. The others I've just 


13:34:52 1 0 


requested to review. And I'll put that in 


my letter which ones I believe should be 


exhibits. 


MR. HRANITZKY: I understand your 


request. 


13 : 35:0015 


MR. THORPE: Uh-huh. 


16 (By Mr. Thorpe) 

17 Q. Dr. Capra, we've taken a lunch break. And one 

18 of the questions that I need to ask you is: During this 

19 lunch break or this break that we've had, have you 
13 : 35:1420 discussed any of your testimony with Mr. Hranitzky here?j 

21 A. I did. 

22 Q. And what did you discuss? 

23 A. Mr. Hranitzky did a remarkable job of defending 

24 the legal profession for the last three-quarters of an 
13 : 35:3225 hour because I thought that what we had done this 
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13:35:34 1 

morning was a complete waste of time. And he explained 

2 

to me why it was necessary for you to ask such silly 

3 

questions. 

4 

Q. Okay. 

13:35:42 5 

A. And that's the basis of what we discussed at 

6 

lunch. 

7 

Q. And you now understand the -- 

8 

A. No, I -- 

9 

Q. -- process? 

13:35:4610 

A. -- don't understand it. But Hr. Hranitzky, as 

11 

I said, did a heroic job of defending the profession. 

12 

Q. And you have an MD, not a JD; is that correct? 

13 

A. That's correct. I wondered when you were going 

14 

to ask me a relevant question. 

13:36:001 5 

Q. Basically, the questions I've asked you are 

16 

relevant. 

17 

A. That's what he tried to explain to me. 

18 

Q. And -- and, you know -- 

19 

A. As I said, he tried to explain that to me; but 

13:36:102 0 

he was not successful. 

21 

Q. And what might be relevant to you with regard 

22 

to testimony -- 

23 

A. I understand that. 

24 

Q. -- is different. 

13:36:1625 

A. I understand that. 

« 
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109 

Q. And I think you've also read the depositions of 

2 

Dr. Roggli, and you are kind of -- and have been 

3 

deposed. So you are well aware of — that there are a 

4 

lot of peripheral issues that to us and to the legal 

13:36:30 5 

profession are relevant and may not be relevant to you. 

6 

A. I understand that. I have been deposed on two 

7 

occasions, and I thought those depositions were more to 

8 

the point of the facts in the case rather than when I 

9 

learned what and what documents I saw when and when I 

13:36:461 0 

traveled where and who I met where. And that's all I 

11 

was saying. But they may be -- 

12 

Q. Be that as it may -- 

13 

A. That's all we discussed at lunch. 

14 

Q. Be that as it may, those are questions that I 

13:36:5615 

need to ask you. 

16 

A. I appreciate it. 

17 

Q. In your disclosure we were also provided your 

18 

curriculum vitae. And I'd like to show you a copy of 

19 

you -- the curriculum -- 

20 

A. I have it here. 

21 

Q- - - vitae that was presented. 

22 

A. I have it. 

23 

Q. Okay. 

24 

MR. HRANITZKY: We should just -- we 

13:37:1825 

should just make sure that what you have is 
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13:37:22 


identical. 


Q. Yeah. I -- I need -- I need for you to look at 
the one that I have so that -- 
A. Okay. 


13:37:26 5 


Q. -- we make sure that this is the same 


document — 


A. Okay. 


Q. -- that you're looking at. 
A. All right. 


13:37:3010 


MR. HRANITZKY: And if you don't mind, 


after he's satisfied himself that they 
match and you've satisfied yourself that 
they match, why don't we just go 
with -- why don't you just each refer to 


13:37:4015 


your respective copies? 


MR. THORPE: That's fine. Did you 


need a copy? 


MR. HRANITZKY: I have one. 


13:37:4620 


MR. THORPE: Okay. 
A. I believe they are the same. 


(By Mr. Thorpe) 

Q. Dr. Capra, this curriculum vitae that was 
provided to us provided us with some information with 
regard to your scientific history and background; is 


13 : 38:2625 that correct? 
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13:38:26 ■ 


A. That's correct. 


13:38:40 5 I 


Q. There are many things in this CV that's been ' 
left out with regard to abstracts and other symposia 
you've attended, et cetera? 

A. Right. 

Q. And it also lists all of your publications to 
date; is that correct? 


i3:38: 5210 1 the research institute here. 


A. That's correct. 

Q. It does not reflect that you are now at -- at 


A. Right. That's correct. 

Q. Have there been any material changes to your 
curriculum vitae since it was provided -- 
A. No. 


13:39:04 ^ 5 


13:39:1620 


Q. -- other than the change of address? 

A. The change of address and a few more papers, 
but that's just -- That needs to be updated. I don't 
think it materially affects this in any way. 

Q. You received an MD in 1963; is that correct? 
A. That's correct. 


21 Q. And since then have you primarily been involved 

22 in academic research or are you also a clinician? 

23 A. Primarily involved in academic research. I am 

24 a clinician, but that's a secondary — secondary 
13 : 39:3225 appointment and has always been a secondary role for me. 
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13:39:34 1 


Q. So would you describe yourself as primarily an 
academic researcher? 

A. Yes. 


13:39:48 5I 


Q. While you were at UT in Dallas, were you 
provided a salary based on -- a salary provided by the 


6 university or were -- was your salary supplemented by 

7 research grants? 

8 A. The system at the University of Texas in Dallas 

9 is that you have a salary that's negotiated with your 
13:40:12^0 chairman. And once that's negotiated, the decision as 

11 to how much of it comes from the university and how much 

12 of it comes from the research grant is between you and 

13 your chairman. 

14 Q. Is it common practice that at least a certain 
13 : 40:2815 percentage comes from research -- 

16 A. Yes — 

1 1 Q. -- grants? 

18 A. -- very common. 

19 Q. Also, as a scientist and researcher, you had a 
13 : 40:4020 number of technicians, post-docs, et cetera. 

21 A. Yes. 

22 Q. Were these people's salaries covered by the 

23 university or primarily covered with grant money? 

24 A. Always grant money. 


13:40:5425 


Q. And you testified earlier that grant money has 
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13:4is02 i become more difficult to obtain in many instances; is 

2 that correct? 

3 A. Yes. 

4 Q. What were the major research interests that you 

i 3 : 4 i:io 5 have had in the past and continue to have? 

6 A. Structure of antibodies, mainly human 

7 antibodies, particularly in relationship to human 

8 disease. That would be 60 percent of my research. The 

9 rest is related to other molecules of the immune system 
13 : 41:3210 like the HLA molecules or the transplantation antigens 

11 and their relationship to human disease. And then we 

12 have done some rather fundamental work on the 

13 autoantigens that are involved in human disease. 

14 Q* Is the majority of the type of research you do 

13:41:5215 done — Strike that. The question I'm going to ask you 

16 about is in vitro or in vivo studies. Could you explain 

17 to the jury what in vitro and in vivo mean? 

18 A. Sure. Am I talking to the jury here or -- 

19 Q. Yes, you are. 


13:42:1020 


A. Okay. 


21 Q. Talking to me and the jury. 

22 A. Okay. An in vitro study is one that's said to 

23 be done in the test tube outside the body. If we mix 

24 two things in this glass and we watch the observation, 
13 : 42:2425 that's an in vitro study. In vivo means it's done in 
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13:42:28 ]_ the animal, in the body, in the person. So I have done 

2 experiments in both; but it's fair to say that 85, 90 

3 percent of my work is done in vitro. 

4 Q. And it involves cellular mechanisms? 

13 : 42:50 5 a. Cellular, chemical mechanisms, yes. 

6 Q. Your CV reflects that you -- your major 

7 research interests are immunochemistry, immunogenetics, 

8 and structure and molecular bio -- immunology. 

9 A. Right. 

i3:43:08 io Q. Could you explain to us what -- in a very 

11 thumbnail sketch what immunology is and what molecular 

12 immunology is? 

13 A. Sure. Immunology is the branch of science that 

14 deals with specific recognition of foreign materials by 

13 : 43:2415 the body. As you know, there are two types of this. 

16 There's antibodies that are the major molecules of the 

17 immune system and T-cell receptors, which are the major 

18 molecules of the cellular immune system. These 

19 molecules recognize foreignness and react appropriately. 

13:43:5220 If one studies the cells of the immune system, that's 

21 called cellular immunology. If one studies the 

22 molecules of the immune system, that tends to be called 

23 molecular immunology. And I call myself a molecular 

24 immunologist for that reason. 

13 : 44:1025 Q. In your new position as the president of the -- 
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A. Oklahoma -- 

Q. -- Oklahoma -- 

A. -- Medical Research Foundation. 

Q. Yes -- are you going to continue on with the 
same type of research? 

A. Yes 

Q. Okay. 

A. --with a more modest laboratory, but I will be 
doing much the same thing. 

Q. The research that you do or — and have done in 
the past, is that research directly involved with cancer 
research or oncology research? 

A. Depends how you define "directly involved." I 
have had enumerable grants from the National Cancer 
Institute and the American Cancer Society because 
immunology is seen to be fundamental to cancer. And so 
although I have never done an experiment putting 
anything into a patient with cancer, a lot of the 
materials we use come from patients with cancer. And 
that also provides it with a relevance to cancer. So I 
study multiple myeloma, various non-Hodgkin's lymphomas. 
Those are all cancers. And we study those tissues and 
take advantage of them to learn things about the normal 
immune system. 

Q. The two -- Or the cancers that you referred to 
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are cancers of the immune system; is that correct? 

A. Leukemias and lymphomas, yes. 

Q* Do you or have you in the past studied 
mechanisms of carcinogenesis? 

A. Not -- That is not the major thrust of my 
research, although we have done things in that arena in 
the past. It's not -- it's not the strength of my 
laboratory. 

Q. Could you explain to us what carcinogenesis is? 

A. Wild, it would be the complex array of things 

that lead to a normal cell becoming malignant. How does 
an external stimulus alter the cell, its genetic makeup 
all the way to the cell suddenly losing its normal 
control mechanisms and dividing in such a way as to be 
beyond the normal control mechanisms? And that's 
basically what in lay terms a tumor is. 

Q. Okay. Have you ever studied mechanisms of 
causation in lung cancer? 

A. No. 

Q. Mechanisms of causation in cancers other than 
cancers of the immune system? 

A. Not often. I have some. I have done melanoma 
research. I've done some research in Kaposi's sarcoma, 
a few things that are not really immune system tumors 
that -- in which the immune system is quite involved. 
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13:48:4625 


Q. And a like question, has your research or does 
your research involve research into mechanisms or causal 
mechanisms in cardiovascular disease? 

A. Not really, although I have received funding 
from the American Heart Association; and I have 
routinely trained cardiology residents to do basic 
research in my laboratory. And they have gone out and 
done research in cardiovascular disease. I do not 
directly do that kind of work. 

Q. And the work that they did in your laboratory 
were -- was involved with immunology? 

A. Right, because the immune system is obviously 
involved in cardiac transplantation and lung 
transplantation. So, in other words, it's -- science in 
this day and age is not as compartmentalized as it was 
25, 30 years ago, nor is it as compartmentalized as it's 
seen in the public's view. It's a very, very integrated 
process. 

So -- I mean, for example, you can't do a 
cardiac transplant without knowing something about 
immunology; and cardiac transplants are an appropriate 
way of handling some certain kinds of heart disease, in 
very simple terms. Or kidney transplants -- You need to 
know immunology to do a kidney transplant, and yet 
kidney transplants are primarily done because of 
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13:48:50 \ 

cardiovascular disease. So there involv -- Immunology, 

2 

in other words, is a very all-encompassing field. 

3 

Q. And in the two areas that you were just talking 

4 

about, that primarily has to do with whether or not 

13:49:02 5 

that -- that particular organ is going to stay in the 

6 

body; is that correct -- 

7 

A. Right. 

8 

Q. -- or get rejected? 

9 

A. Right. 

13:49:101 0 

Q. Has any of your research in the past or 

11 

currently involved the effects of cigarette smoke on 

12 

disease processes? 

13 

A. No. 

14 

Q. ■ And has any of your research in the past or 

13:49:30 1 5 

presently had anything to do with nicotine effects? 

16 

A. No. 

17 

Q. Directly or indirectly has any of your research 

18 

had anything to do with smoking and health? 

19 

A. Indirectly. 

13:49:482 0 

Q. How so, Doctor? 

21 

A. Well, only in the sense that smoking causes or 

22 

is clearly highly associated with a large number of 

23 

human diseases. And both in the pathogenesis and the 

24 

treatments of many of these diseases, the immune system 

13:50:1425 

plays a major role. And so if I'm studying the immune 
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i3:50:ie i system, I’m somehow involved with the -- with 

2 the -- indirectly with the role of smoking and disease. 

3 Q. But that could be said of any -- any research 

4 that's done in immunology. You could apply that to any 

i3:so:36 5 area because of the immune system's importance in the 

6 homeostatic mechanisms of the body; isn't that correct? 

7 A. I don't completely agree with you; but in 

8 general, you're correct. I mean, it doesn't mean 

9 that -- Immunology wouldn't play a role in physics 
13 : 51:0010 research but in anything that has to do with the human 

11 body. And that's why a scientist like myself and 

12 immunologists like myself frequently get funds from 

13 American Cancer Society, the Juvenile Diabetes 

14 Foundation, the Multiple Sclerosis Society, the National 
13 : 51:2215 Cancer Institute, the Allergy and Infect -- In other 

16 words, immunology is such an encompassing field that it 

17 is not -- we -- we frequently are able and do abut on 

18 almost all aspects of -- of medicine. 

19 Q. But the research doesn't have any direct 

13 : 51:4620 application to smoking and health or causal effects of 

21 smoking and disease. 

22 A. Well, my research doesn't; but some research in 

23 immunology does. I mean, for example -- 

24 Q. I'm talking specifically of your research. 


13:52:04 2 5 


A. About my research. I mean, there's some 
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peripheral things. I mean, we have studied 

2 

transcription of the optimer factors in B cells; and 

3 

that kind of transcription is involved with NF kappa B. 

4 

NF kappa B is involved in tumors of the lung that are 

13:52:22 5 

mutated in P53 mutation. So, I mean, there is an 

6 

indirect relationship; and we do study those things. 

7 

That is not what I was funded for by the Council for 

8 

Tobacco Research, but there is -- there are things in 

9 

our laboratory that are involved in basic mechanisms of 

13:52:3810 

cell biology that are involved in carcinoma. 

11 

Q. You received over the years a number of grants 

12 

from a number of different areas -- 

13 

A. That's correct. 

14 

Q. -- and have been funded by the NIH as well as 

13:52:5215 

many other areas; is that correct? 

16 

A. That's correct. 

17 

Q. Is grant writing a major -- Strike that. Does 

18 

grant writing take a major part of your life in terms of 

19 

time? 

13:53:062 0 

A. Well, depends how you define "major." I mean. 

21 

it certainly takes a lot of time; but it's not a major. 

22 

I mean, I spend more time writing papers than I do 

23 

writing grants. I spend more time teaching than I do 

24 

writing grants. I mean, I -- I do a lot of things. But 

13:53:282 5 

I wouldn't say it's major. It's a significant -- I've 
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13 : 53:32 ]_ been fortunate enough to get most of the grants I've 

2 applied for. So, consequently, it has not been a major 

3 event in my life; but it's not minor. 

4 Q. Yours is not the usual situation. 


13:53:42 5 


A. I appreciate that. We have been extremely 


fortunate. 


Q. Dr. Capra, what's the Welch Foundation? 

A. The Welch Foundation is a private foundation in 
Texas that supports research within Texas that involves 


i3:53:56xo chemicals. In fact, it's a wonderful parity -- not a 


11 parity, a wonderful analogy to CTR in that it was set up 

12 to discharge the will of an individual that had to do 

13 with chemical research. And how one has defined 

14 chemical research has changed over the years such that 

13 : 54 : 22 x 5 what I do 30 years ago would not have been called 

16 chemical research, but what I did 20 years ago was, and 

17 it still is. 

18 Q. The Welch Foundation is not supplied by the 

19 chemical industry with regard to money, is it? 


13 > 54:402 0 


A. No, not to my knowledge. 


21 Q. In fact, the Welch Foundation money is an 

22 endowment; and the monies that fund research are from 

23 . that endowment. Is that correct? 

24 A. No, no. I was talking about it in terms of 

13 : 54:5225 the the sort of like the framework of what is 
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13:54:54 i supposed to be funded by the Welch Foundation has been a 

2 moving target over 35 years fortunately -- fortunately, 

3 I will say, not unfortunately, fortunately. Otherwise, 

4 biomedical research could not be funded by the Welch 
13 : 55:12 5 Foundation but it is. 

6 Q. And that moving target, in fact, was more 

7 political than it was industry driven; isn't that 

8 correct? 

9 A. It was surely not industry driven. I'm not 

i3:55:24 io sure it was political. It was -- it was more the 

11 gestalt of science, as best I can tell. And the -- and 

12 the people on their advisory board kept telling them 

13 that they should be supporting molecular biology, and 

14 they eventually agreed. I think it's more of. a tax 
13 : 55:4615 issue than anything else, but I don't really know those 

16 things. 

17 Q. But to return to kind of the direction it's 

18 that the Welch -- Welch Foundation is not something that 

19 was set up by industry. It is an endowment where the 
13:55:5620 research -- 

21 A. Wild, absolutely. Yes. 

22 Q. Okay. Dr. Capra, you testified earlier that, I 

23 guess to put it succinctly, publishing is what is the 

24 name of the game. 


13:56:1825 


A. That's correct. 
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13:56:18 ]| 


Q, Why is it important to publish? 


2 A. Well, it's how one establishes a record of what 

3 one has done. You can do the experiment. You can talk 

4 about the experiment. But until it's written and 
13:56:38 5 published in a peer-reviewed journal, one does not get 

6 the attribution for having done this work. 

7 Q. And -- and the information that's published 

8 adds another piece to the puzzle? 

9 A. Yeah. 


i3:56:58io Q. And I take it the puzzle's pretty large? 

11 A. (Nods head up and down.) 

12 Q. You just brought in a term "peer review." 

13 Could you explain to the ladies and gentlemen of the 

14 jury what peer review is all about with regard to 
13 : 57:1615 publication? 

16 A. In terms of publication, typically when one 

17 writes a paper, it is sent to a journal; and the journal 

18 then through different processes by different journals 

19 sends the paper out for review by a peer. That is 
13 : 57:3420 someone who knows this kind of area and work and is able 

21 to judge it. That's done anonymously. The journal 

22 editors then have the opportunity to review this 

23 work -- these reviews, and either a paper is accepted or 

24 rejected based on those reviews. Peer review means 
13 : 57:5425 someone who is as knowledgeable about the material as 
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i3:S7:S8 i you, theoretically, has the opportunity to judge your 

2 work. 

3 Q. And these people are also scientists usually in 

4 the same area of research. 


13:58:08 5 


A. That's correct. 


Q. And, in fact, I'm sure that you've probably 
done a lot of -- 
A. Yes. 

Q. -- ad hoc reviewing -- 


13:58:14 IQ 


A. Yes. 


11 Q. -- for numerous journals; isn't that correct? 

12 A. Yes. 

13 Q. Dr. Capra, do you submit your manuscripts to 

14 anyone at the university -- or have you in the past at 

13 : 58:3015 the UT to review, other than — than other scientists, 

16 but anyone in the grant department for review and for 

17 suggestion for change? 

18 A. No. 

19 Q. Other than sending possibly -- Based on some of 

13 : 58:5220 the research that you've done, other than sending 

21 manuscripts for review by intellectual property lawyers, 

22 have you had to send any of your manuscripts to lawyers 

23 to review prior to the pub -- to submitting them to a 

24 journal? 


13:59:1025 


A. Not to my knowledge. On the other hand, I have 
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13 : 59:12 i submitted papers to colleagues, coauthors, and, in fact, 

2 companies that I have done things with in the past; and 

3 I am certain they have been seen by lawyers. But I 

4 don't have -- I don't have proof of that. 


13:59:30 5 


Q. And do you know whether those lawyers were, in 


6 fact, intellectual property lawyers? 

7 A. The likelihood is that the major -- the vast 

8 majority of the time that was the circumstance. But I 

9 wouldn't rule out that there may be other possibilities 
i3:59:48 io because I don't know. 

11 Q. And when I -- when I use the term "intellectual 

12 property," I'm referring to patent lawyers -- 

13 A. Yes. 

14 Q. -- is that correct? 


13:59:5615 


A. I understand. 


Q. And that's obviously a place where lawyers are 
very important in -- 
A. Correct. 

Q. -- especially industry-generated -- 


14:00:022 0 


A. Right. 


Q. -- research. 


A. Right. 


Q. Do you know if any of the lawyers for the CTR 
are patent lawyers? 


j 14:00:1425 


A. I have no idea. 
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14:00:16 1 


14:00:34 5 


Q. You do have input on manuscripts from -- very 
often by coauthors; is that correct? 

A. Absolutely. 

Q. And that's an important part of the — 

A. Right. 

Q. -- writing process. 


7 A. Right. 

8 Q. And you stated that these manuscripts are sent 

9 out for peer review, and oftentimes you get suggestions 
i4 : oo:44io back from the journal; is that correct? 

11 A. Well, when they come back from the journal, 

12 they're usually not in the form of suggestions. They're 

13 in the form of you either make those changes or we don't 

14 publish your paper. 

i4:oo:54is Q. But these changes are not changes to have you 

16 reanalyze data. You don't provide raw data to the -- to 

17 the journals; is that correct? 

18 A. Well, it depends on the circumstance. Yeah, 

19 sometimes they want the data reanalyzed. Sometimes they 
14 : 01:1420 don't like the specific statistical tests you use. 

21 Sometimes they don't like the format in which you 

22 present the raw data. There are all sorts of -- all 

23 sorts of issues that are involved in peer review that 

24 when you've written a lot of papers, you're never 
14 : 01:3225 surprised at what the journal asks you to do. 
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14:01:34 1 


14:01140 5 


14 : 02:2415 small series of patients that we examined, there appears 

16 .to be an overrepresentation," rather than what you would 

17 like to say in your enthusiasm, that there is an 

18 overrepresentation. So the journals, your coauthors, 

19 the peers -- all of these people play a role in the 
14 : 02:4220 final product that comes out. 

21 Q. If you don't believe these changes .should be 

22 made, do you make those changes anyway just to get it 

23 published? 

24 A. That's a tough one. That's a tough one. 

14:02:56 2 5 That's not an easy -- There's no yes or no answer to 


Q. Do they ask you to make material changes that 
would change your conclusions? 

A. Sure. 

Q. How so? 

A. Well, if one of the reviewers doesn't agree 


6 that the data supports the conclusion, he or she may 

7 say, "These five sentences are not supported by the 

8 data, and they need to be softened." That's a very 

9 common thing. They need to be qualified. Say, you do 
i4:02:o2io something and you say, you know, "We found a particular 

11 V gene was used -- overrepresented in this repertoire." 

12 And you found that -- and it was statistically 

13 significant, but it wasn't a big deal. Another reviewer 

14 may say that you need to soften it to say that, "In the 
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14 : 03*04 i that question because it depends on how strongly you 

2 believe it, whether you can persuade them or you that 

3 sometimes is different than usually, and whether it's 

4 Cell and Science versus the Journal of Cellular 

14=03:28 5 immunology of Texas. I mean, it depends who's saying -- 

6 If you want a paper published in Science, and the 

7 Science editors are telling you that you better change 

8 an "always" to a "most of the time," you probably will 

9 change it if it doesn't stick in your craw too much. 


14:03:48 1 Q 


Q. If it does -- 


11 A. Then you just -- 

12 Q. If your -- 

13 A. Then you just pull it. And I've done that many 

14 times too. And you have to do that. You have to 
14 : 03:5615 basically say, "What do I believe? What is my bottom 

16 line?" It's an ethical and it's a moral issue. And at 

17 some point you just say, "I don't care how strongly 

18 those reviewers feel about this, I'm going to walk away 

19 from this." And I've done that. 


14:04:1020 


Q. And that is part of the ethics of science. 


14:04:362 5 


A. That's correct. And it's different for every 
individual. Everyone cuts that line differently. 

Q. I know this is outside your field of expertise. 
But do you believe that nicotine is a drug? 

A. Yeah. Nicotine is a drug. I don't have a 
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14 ! 04:40 i problem with that. 

2 Q. Do you believe that it's addictive? 

3 A. That's a more difficult question. It depends 

4 on how one defines "addiction." When I was in medical 
14:04:56 5 school, it would not have been called addictive. The 

6 terra "addiction" is now used more broadly than it was 30 

7 years ago. And I would expect that by a more 

8 contemporary definition, nicotine is addictive. 

9 Q. When you were in medical school, was cocaine 

3 .4:os:isio considered addictive? 

11 A. It was not. 

12 Q. So the criteria for classifying something 

13 addictive has changed over the years. 

14 A. That's correct. 


14:05:28 5 


Q. Do you know when it changed? 


16 A. I don't really know. And I expect it was 

17 pretty gradual. But you may be the only -- one of the 

18 few people I've met that knows that when I was in 

19 medical school, cocaine was not viewed as an addictive 
14:-O5:4220 drug. I don't meet very many people that know that. I 

21 actually went back in preparation for this testimony and 

22 looked up my original pharmacology book just to 

23 remember — be sure I remembered that correctly. 

24 And it wasn't considered addictive because of 
14 : 06:0025 two factors. There was no -- and there still is no 
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14:06:06 i requirement for a higher dose of the drug to get the 

2 effect. And that used to be a strong indication of 

3 addiction. And the same sort of thing with nicotine. 

4 You see, the reason nicotine would have -- wouldn't have 
14:06:28 5 been called addictive 30 years ago, I expect, is because 

6 most people would tell you they were two-pack-a-day 

7 smokers. They weren't two pack a day for five years and 

8 then three pack a day for five years and then four pack 

9 a day for five years and now I'm seven pack a day. And 


14:06=46^0 that's typically what happens with heroin addiction is 

11 that they take more and more. And that's not the way 

12 nicotine addiction works, nor cocaine addiction. So 

13 you're right. It's a matter of how one defines 

14 addiction. 


14:07:00]^ 5 


14:07:122 0 


Q. In fact, tolerance is -- really that issue is 
more heroin and opiates rather than most other drugs. 

A. That's right. 

Q. And that's -- We're getting off track. 

A. Yeah. 

Q. Have you looked or have you reviewed -- In your 


21 preparation for this or for any other time, have you 

22 seen the Surgeon General's report of 1988 on nicotine 

23 addiction? 

2 4 A. No. No, nothing more than the few references 

14 : 07:3025 that I've seen to it in the various documents that have 
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14:07:32 


come across my desk. 


2 Q, And in those documents that came across your 

3 desk, is it your opinion or your understanding that by 

4 1988 the conclusions of that Surgeon General's report 

14:07:46 5 was that nicotine was addictive? 

6 A. I don't know. 

7 Q. But you didn't read the report? 

8 A. No. 

9 Q. Dr. Capra, earlier we were discussing the 


14 : 09:0010 correspondence that you had between CTR and 


11 yourself -- or the lawyers for CTR and yourself. And 

12 I'd like you to just look at these very briefly and tell 

13 me if this is the only correspondence that was sent to. 

14 you. And after you get done, you might want to 
14 : 09:2215 take -- let your law -- the CTR lawyer look at it. 

16 A. Yes, I'm familiar with those letters. 

17 Q. Were there any other letters sent to you other 

18 than those? 

19 A. I don't believe so. 


14:10:1020 


Q. Okay. Did you ever send any correspondence or 


21 faxes or E-mails to CTR or the lawyers representing CTR? 

22 A. Yes. Actually, I believe that the letter that 

23 I told you earlier that I had sent to Harmon McAllister 

24 may have been sent to Mr. Hranitzky, that -- that in a 
14 : 10:3425 sense -- It may be that Mr. McAl -- that Dr. McAllister 


BEAUMONT. TK 
{400} 839-4407 


HOUSTON, TX 
(713) 523-5400 


http://legacy.library.ucsf.edadirf4OTl^?®Q<2WpfflWv.industryd(!)CiJiTiferitS.LJtsf.edu/docs/xfjl0001 



132 


14:10:40 i requested that I send it to Mr. Hranitzky. I just don't 

2 remember. But there is a letter somewhere -- a fax of a 

3 letter in which I express certain opinions about CTR 

4 grants that would be dated rather early in this process, 

i4:io:58 5 and we need to figure out how to find that. It's 

6 probably on my computer somewhere. I can find it. But 

7 I -- I haven't seen it surface for some time. 

8 Q. If -- if you would check your computer or — 

9 A. Yeah. 


14:11:1010 


Q. -- and get back to 


A. Yeah. 


Q. -- the attorney? 


A. Yeah. 


14 Q. ' Thank you. Also in the correspondent that 

i 4 :ii:i 4 i 5 was -- correspondence that was sent to us was one other 

16 letter, and you had requested -- Oh, by the 

17 way -- Strike that last one. The dates that are -- that 

18 are on these letters reflect the -- the actual dates 

19 that you requested this material and it was sent to you? 


14:11:3620 


A. Yeah. 


Q. Okay. 

A. Most of that material was not requested by me. 
It was just things that Mr. Hranitzky thought was 
appropriate for me to be reading at the time. Some of 


i4:ii:4625| it was requested by me. 
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Q. You --you also did, in fact, request -- Here 

2 

it is -- a copy of your original CTR grant application; 

3 

is that correct? 

4 

A. I never got it actually. I did request it. I 

14:12:04 5 

don't think I ever got it. • 

6 

THE WITNESS: Did you ever send me 

7 

this, Dennis? Wild, you did. 

8 

Q. In fact, the grant -- 

9 

A. Okay. 

14:12:12 \ Q 

Q. -- was not -- 

11 

A. Yes. 

12 

Q. — sent but the — 

13 

A. Just the -- just the front page of it. 

14 

Q. Did you request the grant? 

14:12:18 5 

A. ■ This is not actually the grant. This is sort 

16 

of a -- This is a progress report. That's what this is. 

17 

This is a progress report. 

18 

Q. Well, the -- the -- the first page is obviously 

19 

an application dated 12/1/87. 

14:12:4020 

A. Okay. So this is not all contiguous, is it? I 

21 

see. What this may represent is the request for renewal 

22 

or something. 

23 

Q. I believe the letter asked for the -- or states 

24 

that it has enclosed the cover page of your original CTR 

14:13:04 2 5 

grant proposal. 
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A. Well, anyway, this is -- this ’87 grant 
represents probably when I started this. Right. It may 
be the face page of my -- But, now, this other stuff 

MR. HRANITZKY: Dr. Capra, if you'd 

like to have a minute just to review it and 
so that you feel comfortable on what it 
is -- 

THE WITNESS: No, no. Now I see what 
this is. 

A. This -- this really represents -- This is not 
one document. That's why this is confusing. This is 
three or four different documents. This front page 
represents perhaps the initial grant application. That 
is the front page of the initial grant application. The 
next few pages -- the next four pages, I believe, 
represent a progress report that was written probably 
in -- based on what I see here, probably written in 
1990. And the last two pages represent another progress 
report that was written in 1992. So this really 
represents three different documents, to the best of my 
knowledge. 

Q. And so -- 

A. I must say I hadn't read this carefully, 
although I guess Doc -- Mr. Hranitzky had sent it to me 
earlier. 
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14:14:28 

Q. Based on -- on the information contained in 

2 

this document, is it your understanding then that your 

3 

funding was from 1988 to 1992? 

4 

A. Probably, yeah. 

14:14:38 5 

Q. Are CTR grants usually given for multiple years 

6 

or do you have to do a noncompeting renewal each year? 

7 

A. My recollection was that it was a two-year 

8 

grant. I'm sorry. I don't know the answer to your 

9 

question, but I can guess. My recollection is that they 

14:15:06 Q 

gave a one-year grant. You had to submit a progress 

11 

report, and then the second year was fairly automatic. 

12 

I then had to go in with a competing renewal, and I got 

13 

it, and it was for another two years. And I believe 

14 

that's the extent of my funding. 

14:15:261 5 

Q. Okay. How did you first learn about the 

16 

availability of CTR funds? 

17 

A. From my colleagues. 

18 

Q. Did you understand that these monies were 

19 

available for all types of research or were they 

14 :.1S: 48 2 0 

directed research? 

21 

A. All I knew was that it was available for the 

22 

kind of research I did. 

23 

Q. And your -- the research project that was 

24 

funded by CTR was -- involved, you said earlier, V -- V 

14:16:0025 

genes? 
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14:16:00 X 

A. Right. 

2 

Q. Could you explain what V genes are? 

3 

A, Sure. Antibodies -- Antibody molecules are 

4 

made up of three gene segments: V, - D, and J. And a 

14:16:14 5 

complete antibody molecule requires the junction of all 

6 

three of those genes. And at the time in -- At the time 

7 

that we undertook this .study in 1987, no one had ever 

8 

had any information on human genes. And I proposed 

9 

what I thought was an extremely risky project to try to 

14 : 16: 40 X Q 

isolate these from the human. I had submitted the grant 

11 

to the NXH, and it had been turned down. And I sent it 

12 

to the CTR, and it was funded. And I believe it opened 

13 

the whole field. 

14 

Q. Do you know why the NIH turned the grant down? 

14 = 16:58X5 

A. Oh, they tend to turn things down when it's too 

16 

new, too revolutionary. Too complicated to do it in 

17 

humans, they said. 

18 

Q. The research you did under the CTR funding, you 

19 

stated, I believe, earlier -- you've testified earlier 

.14:17:1620 

that it was not directly related to smoking-related 

21 

diseases . 

22 

A. Not directly but I still believe that what I 

23 

did was involved in basic immunology and cell biology 

24 

and that that has relevance to virtually any disease. 

14:17:362 5 

Q. And, in fact, the research that you did -- this 
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14:17:42 ]_ 

2 

3 

4 

14:17:48 5 

6 

7 

8 

■ 9 

14:18:04 Q 

11 

12 

13 

14 

14:18:24 5 

16 

17 

18 

19 

20 
21 
22 

23 

24 

14:18:4225 


pioneering research that you did also is involved with 
almost every other immune process -- 
A. Agree. 

-- isn't that correct? 

That's correct. 

I'd like to have -- 
You want this back? 

Yes . 

MR. THORPE: I'd like to have that 
marked. 

(By Mr. Thorpe) 

Dr. Capra, during the time that you were funded 


Q. 

A. 

Q. 

A. 

Q. 


Q. 

in 1980 


MR. THORPE: I'm sorry. Go ahead and 
mark that. I tend to get in a hurry too. 

(AT THIS TIME CAPRA EXHIBIT NO. 3 WAS 
MARKED FOR IDENTIFICATION PURPOSES AND IS 
FULLY DESCRIBED IN THE "EXHIBIT INDEX" 
HEREIN. SAME WILL BE FOUND AT THE 
CONCLUSION OF THIS DEPOSITION.) 

(By Mr. Thorpe) 

Q. During the time that you were funded by the 
Council for Tobacco Research, were you ever invited to 
attend any CTR symposia? 

A. No. 
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14:18:42 ^ 


Q. Do you know whether or not during that period 


2 of time any CTR symposia were held? 

3 A. No, I don't know. I believe that when I read 

4 the annual reports, I spotted that they were sponsoring 
14 : 19:02 5 symposia now and then; but I don't recall if they were 

6 during that period of time. 

7 Q. And you were not invited -- 

8 A. No. 

9 Q. -- to participate -- 


14:19:1210 


A. No . 


11 Q. -- or to attend? 

12 A. No, although I think that in retrospect, now 

13 that I think of it, the symposium at which I first 

14 learned about CTR was a symposium on idiotypes in San 

14 : 19:3015 Antonio. And I believe that they may have put some 

16 money into that symposium. That's something one could 

17 look up, I suppose. Because they often sponsored 

18 meetings, and -- 

19 Q. Do you know which meetings they sponsored? 


14:19:4420 


A. I mean, immunology meetings. Every once in a 
while I'd see that, you know, they would spons -- they 
would participate in the sponsorship of the meeting, 
although I had not noticed it before this day. 

Q. Could you tell -- could you tell us what 


14:19:5825 idiotypes are? 
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14:20:02 1 


A. Idiotypes are antibodies against antibodies. 


2 These variable regions are different in all of us. And 

3 sometimes one can make an antibody to this variable 

4 region because as the variable region changes within us, 
14:20:16 5 j,t becomes unusual and unique to us. ■ So we make an 

6 antibody to it. And that is an anti -- It's called an 

7 idiotype because it's unique to that antibody molecule. 

8 Q. Again, that's a mechanism that's basic to 

9 immunology; is that correct? 


14:20:34 \ Q 


A. Right. 


Q. Have you ever been asked to write any type of 
review during the time that you were sponsored by CTR? 


A. You mean a review of CTR work 


or -- 


14:20:5815 


Q. No, review -- review article. 

A. Of course. I mean, yeah. I get asked to write 

reviews all the time. I don't remember specifically, 
but surely between '87 and '92 I wrote some review 
articles. 

Q. But I'm talking about specifically were you 


14 : 21:0820 asked by C -- 


A. No. 


Q. — TR? 


14:21:1425 


A. No. No. No. 

Q. Okay. During that four-year period -- 

A. No, nor — 
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14:21:20 1 


Q. — I'm sure -- 


A. -- nor -- nor any other time. 

Q. Okay. During the period of time that you were 

funded or at any other time, have you ever attended any 


14 : 21:30 5 CTR meetings? 


A. No, other than the possibility that CTR may 
have put funding into a meeting that was ongoing. And I 
would not be surprised that I attended such a meeting, 
but I was really not aware of CTR sponsorship in any 


14 : 21:5010 significant way. 

11 Q. Have you ever been a member of the scientific 

12 advisory board or asked to be a member? 

13 A. No. 

14 Q* When you applied or subsequent to your funding, 

14 : 22:0615 were you ever site visited by CTR? 

16 A. No; 

Q. Could you tell us what a site visit is? 

18 A. That's when a group of scientists come to your 

19 institution and, instead of reviewing your grant 
14:22:1820 strictly on the printed word, come and talk to you about 

21 it. You have an opportunity to update them since you 

22 wrote the grant and do a little show and tell and often 

23 provide them with some additional insight. 

24 Q. And you have been site visited? 


14:22:3225 


A. Many times. 
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14:22:32 


14:22:46 5 


14:23:30X5 


Q. Who normally attends site visits? 

A. Other than scientists and a few administrators 
and even occasionally a lawyer. 

Q. Have you ever been site visited by a lawyer? 

A. No. But I've participated in site visits where 


6 there's been a lawyer or two. 

7 Q. Do you know what kind of lawyers they were? 

8 A. Usually lawyers that are involved in -- What's 

9 the word? I've been involved now and then in a site 
14:23:1010 visit in which the issues that were being addressed were 

11 thought to be, Wild, politically incorrect or so. And 

12 there'll often be an NIH lawyer there to make sure that 

13 the law is abided by. 

14 Q. And these are oftentimes regulatory matters? 


A. No. Like, I was on a site visit once in which 


16 the issue was: Should somebody study monkeys being 

17 driven at 60 miles an hour and smash their heads into a 

18 wall? And we went to the site visit largely to see, you 

19 know, what the science was and to see it for ourselves. 
14:23:5620 But there were a couple of lawyers there because they 

21 were concerned that the laws might be being broken here 

22 or that this was an inflammatory issue. And so there 

23 are -- there are a number of opportunities for lawyers 

24 > to participate in these kinds of discussions. They 
14 : 24:1425 normally don't participate in the discussions, but 
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14 : 24:16 i they're usually there and working behind the.scenes. 

2 I'm not -- I'm not stunned when I see a. lawyer at -- at 

3 a review process is my point. 

4 Q. At any other site visits other than that/ have 
14 : 24:32 5 you ever -- that you've attended or been site visited, 

6 have there been lawyers there for simply looking at -- 

7 at the site and whether you can do the research or not? 

8 A. No. I mean, but -- but I want to emphasize. 

9 I -- I don't know what the lawyers are there for. I 
i4:24:5oiq mean, I got a big grant from Schering Plough once, and 

11 they sent three lawyers down. They were largely, I 

12 expect, looking at the intellectual property issues. 

13 But I have no idea what the lawyers are doing there. 

14 Q. You would expect them to be there for 

14 :25: 04!5 intellectual -- 

16 A. Yeah. 

17 Q. -- property issues. 

18 A. Yeah. But as I said and the point I'm making 

19 is that the presence of lawyers in the scientific review 
14 : 25:1420 process is not -- I wouldn't say it's common, but it is 

21 not unheard of. 

22 Q. Dr. Capra, are you currently a study section 

23 member? 

24 A. No, but I have just been asked to chair the ALY 
14 : 25:3825 study section. But I have certainly served on a lot of 
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14:25 :42 \ study sections. 

2 Q. In that -- in that -- List of questions in that 

3 light. Could you explain to us -- Based on NIH funding 

4 procedures, which is kind of the -- the -- the model for 

14:25:54 5 funding, could you explain how a grant goes -- and in a 

6 thumbnail sketch but how grants go through a review and 

7 how they're funded? 

8 A. Well, typically You want this from an NIH 

9 point of view or from a private agency's point of view? 


14:26:14 1 Q 


Q. Well, first of all, I'd like to do it through 


NIH; and — 


A. Okay. 


13 Q. -- then we'll go to private. 

14 A. From an NIH point of view, the grant comes in 

14 : 26:2215 the door; and a nonprofessional, in the sense of someone 

16 without an advanced degree, would review the content for 

17 the determination of where -- what subject matter it 

18 typically falls into. And it would be divided into 

19 various piles. 


14:26:4220 


The difference between the NIH and all other 


21 agencies is the NIH has to review every grant, whereas 

22 other agencies can decide that the grant is not within 

23 their purview. So any grant that goes to the NIH has to 

24 end up in one of 50 piles which is a subject matter. 
14 : 27:0025 Then it goes to a particular group of people, usually 15 
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or 16 of them, who are experts in the area. And an 
executive secretary, who is a professional, then decides 
which 2 or 3 or 4 people on his 16-person committee are 
most apt to review this intelligently. 

It is then sent to those people for review, and 
a day is appointed where those people all sit around a 
table, and usually alphabetically or reverse 
alphabetically the grants are brought up for discussion. 
One of the two or three or four principal reviewers then 
would present to the other six -- fifteen people what 
the grant is about, what the hypotheses are, and would 
then critique it. And then usually the second and third 
and fourth reviews would only provide a critique. 

And at the end of that, there is an open 
discussion first among the group of them who did the 
primary reviews and then amongst the other people. And 
at the end of that time, there is a priority score, 
usually but not always, done in secret. And then at the 
end of the day, all the priority scores are -- are -- 
are listed. And typically, although not exclusively, 
those priority scores form the basis upon which the 
funding decision is made. 

So there may be 100 grants reviewed, and the 
agency or the -- has enough money to fund the first 20. 
So the first 20 get funded and the other 80 get a "no 
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14:28:38 i funding" letter. 

2 Q. The -- And each -- each part of that process, 

3 especially the review and -- and the prior -- the 

4 priority scores, the people who are -- who are in those 
14:28:54 5 groups, the study section, et cetera, are scientists in 

6 the same area; is that correct? 

7 A. In general, yes. 

8 Q. Or at least are familiar enough of the area -- 

9 A. To make an intelligent assessment and an 

i4:29:i2^o unbiased one as well. 

11 Q. And who is the ultimate -- Who makes the 

12 ultimate decision whether a grant -- an NIH grant is 

13 funded or not? 

14 A. Well, that's a difficult question. I mean, the 
i4:29:30]_5 ultimate decision is made by a council of the NIH, 

16 another group of peers with a few laypeople on it. But 

17 there is -- Somewhere between that peer review process 

18 that I just described and the ultimate decision there is 

19 some flexibility between what the peer review process 

14 : 29:5820 says should be funded and what eventually gets funded. 

21 And that is a gray area that scientists sometimes have 

22 difficulty talking about because it's -- it's very 

23 subjective. But it represents a relatively small number 

24 of grants. 


14:30:1825 


So, for example, if there are only four people 
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in the country working on rabbit immunology and three of 
them have just not gotten funded and the fourth one 
comes up for review and their grant was scored number 24 
and there's only 20 -- money for funding 20 grants, 
someone, typically the executive director of the study 
section or somebody within the institute or even 
somebody at the council, will say, you know, "If we 
don't fund this grant, there will be no one in the 
United States studying rabbits; and we need somebody 
studying rabbits." 

So it would be funded out of -- out of -- out 
of its exact priority score. And it would mean that 
somebody that should have gotten funded didn't. And 
that's a little bit like what's going on in college 
admissions right now, and that is the difference between 
simply doing' grants based on priority and factoring in 
some overall conceptual framework of what is best for 
the scientific needs of the country, of the mission of 
the institute, or in a private agency the mission of the 
private agency. 

Q. And that decision oftentimes is made by the 
executive council? 

A. It would be made by a group above the primary 
reviewers. 

Q. If that priority score that was reached 
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are 


i4:3i:46 \ was -- And priority scores/ as I remember, are -- are 

2 the lower the better. 

3 A. Yeah. 

4 Q. If the priority score's in the 50 or 60 or 70 
14:31:58 5 range, that grant's still not going to get funded; is 

6 that correct? 

7 A. Yeah. It's more like 300 or 400 or 5 -- In 

8 other words, they never -- 

9 Q. Whatever. 


14:32:061 0 


A. They -- They would rarely reach that far. And 


11 in the sense -- When I said earlier and in my 

12 affidavit — or my expert witness testimony that were 

13 there any significant monkey business going on above the 

14 scientific advisory board on CTR grants, the next time 
14:32:28 15 they met, those scientists on the board would have known 

16 that, "Here's a grant that we talked down. We know got 

17 a lousy priority score. How come it got funded?" And 

18 they would have fried the executive director of the CTR, 

19 and they would have told him that if they didn't get an 
14*32:52 2 0 explanation, they may not visit -- they may not come 

21 back. That's -- that's the way scientists behave. 

22 Q. In -- in -- in that same light, if these grants 

23 had been funded not as a grant made but as special 

24 projects, how would they have known? 


14:33:0825 


A. They wouldn't have known, as best I can tell. 
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14:33:12 ]_ 


THE WITNESS: I could use a break now. 


14:33:16 5 


MR. HRANIT2KY: Okay., 

THE WITNESS: But it just needs to be 
a two-minute break. 

VIDEOGRAPHER: Okay. We're off the 

record at 2:33 p.m. 

(AT THIS TIME A BRIEF RECESS WAS 
TAKEN, AND THE PROCEEDINGS THEREAFTER 


14:33:2010 


RESUMED AS FOLLOWS:) 


VIDEOGRAPHER: Okay. We're back on 


the record at 2:37 p.m. 


12 (By Mr. Thorpe) 

13 Q. We'll go into more detail, I think, on the SAB 

14 in a -- in a few minutes. But I'd like you to -- to 
i4:37:i6]_5 explain a little bit about the funding process from 

16 private institutions now and -- and how they differ 

17 perhaps from the NIH. 

18 A. I think they differ in two ways. First is that 

19 a private foundation typically has the prerogative when 
14:37:3620 a grant comes in the door of saying, "This is not in our 

21 purview." So that if the National Multiple Sclerosis 

22 Society got a grant that dealt with, let's say, 

23 fractures of the tibia, they could say, "This is not in 

24 our mission" and send it back. 


14:37:5625 


Secondly, I think there is a bit more -- not a 


BEAUMONT, TX 
( 409 ) 839-4407 * 


http://legacyJibrary.ucsf.edadirf4»ul^)ffEBCK2WpfflWv.industrytfcfclJ'ment^.CJCsf.edu/docs/xfjl0001 



149 


14:37:58 i lot more but a bit more variance between the actual 

2 priority score and what's funded because they tend to 

3 focus a bit more on relevance because they have to look 

4 at donors. But it's not a big deal. We're talking 

14 : 38:22 5 about a couple of grants each round. We're not talking 

6 about a large number of grants. 

7 Q. And this is the experience that you've had; is 

8 that correct? 

9 A. Right. 


14:38:32 1 0 


Q. And, in fact, many foundations like the 


American Heart Association, the Diabetes Association, 
foundations or associations that you spoke about 
earlier, also have research programs; is that correct?, 
A. Sure. 


14 : 38:46 15 


Q. And these are directed research. They're 


16 targeted for their particular area, the heart, the 

17 whatever, lungs, cancer society, et cetera? 

18 A. Well, I don't want to discourse for hours on 

19 the subject; but it has -- it is not as simple as that 
14 : 39:0820 because there's a tremendous amount of overlap because 

21 they all basically support basic research. 

22 Q. But they're -- they're -- They have goals and 

23 they try to target those goals. 

24 A. They try as best they can, yeah. 


14:39:2025 


Q. And, like you said, they have to -- they have 
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14 : 39:22 i to answer to their donors. 


A. That's correct. 


3 Q. And/ as we know, donors can be fickle. 

4 A. Yeah. I think it's somewhat different. I 
14 : 39:32 5 think donors tend to have a more narrow view of what is 

6 important for their particular disease than scientists 


14:39:52 ]_ 0 


Q. And that narrow view is oftentimes reflected in 
the amount of money that's contributed. 

A. Well, that's certainly true. 


Q. You've -- you've spent some time looking in -- 
into this, so I'd like you to go and -- and give us a 
sketch of your understanding on how the CTR 
grants-in-aid program worked based on your own 


14 : 40:1415 experience as well as what you've read. 


MR. HRANITZKY: If -- Could I 

interrupt for just a moment? That's a very 
broad question. 

MR. THORPE: And he has -- he has 


14:40:262 0 


given us a fairly short answer on how the 


14:40:4225 


NIH and other foundations work, so I'd like 
to have something of his input on the same 
thing, of how they — 

MR. HRANITZKY: Is what you're asking 
how the review process for awarding 
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14 : 40:44 


grants-in-aid work? 


MR. THORPE: Yes. 


3 MR. HRANITZKY: Your question — The 

4 way you phrased the question, I believe, 

14:40:50 5 was ^ow the CTR grant process works. And 

6 that's broader than the decision-making 

7 process for awarding grants. 

8 (By Mr. Thorpe) 

9 Q. Did you understand that I was looking at the -- 
i4:40:58 io at the funding process? 

11 A. Yes. So if I understand correctly, the way CTR 

12 operated, they -- grants came in the door. They were 

13 assigned to -- They were probably screened by the 

14 executive director for presumed relevance to their 
14 : 41:2015 mission. They were then probably divided up among the 

16 SAB members. I also know they were sent out for review. 

17 And the reason I know that is not from any documents 

18 that I've read from Mr. Hranitzky, but I have 

19 encountered colleagues over the years who have received 
14 : 41:3820 grants from them to review. And, in fact, I learned one 

21 of the people who reviewed my grant some years later. 

22 So they obviously solicited outside opinion, 

23 which is very typical. They generated a priority score. 

24 And I would guess that by and large that priority score 
14 : 41:5625 was followed in funding the grants. They probably 
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14 : 42:00 i developed -- If I could surmise, they developed a 

2 funding philosophy that was one I would agree with, one 

3 that often happens in an organization like this, a 

4 funding sort of middle level people -- not beginning 

14:42:16 5 investigators, not old turkeys, but middle level people. 

6 And if you look at their portfolio, that's what it looks 


14 : 42:301 0 


like. 


Q. Based on your -- 

A. That's a subjective view of mine. 

Q. But based on — on review of your research 


11 history in 1988, you were not middle level; is that 

12 correct? 

13 A. Well, I would be considered, yeah, middle 

14 maybe. But it wasn't -- At some point when I applied 
14 : 42:4215 after 1992, I was clearly told, "You are -- you are too 

16 senior to get funding from CTR. Go elsewhere." 

17 Q. Could you explain to us what you mean 

18 by -- then by middle level? 

19 A. Well, people who had demonstrated their own 
14 : 42:5820 independence, that they'd gotten their first grants. 

21 They were tenure track assistant professors. They were, 

22 quote, on their way; but they hadn't reached the point 

23 of being, you know, department chairman, somewhere in 

24 that middle level. That's what it looks like they 
14 : 43:1825 started funding about 15, 20 years ago. 
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Q. Do you know whether that was true in the years 
preceding that? 

A. I have no idea. 1 mean, I didn't look at it 
that carefully. 

Q. Your familiarity is primarily with the period 
of time from which you -- 

A. Right. And also a lot of the grants that they 
funded in those early years are not necessarily people I 
know. Whereas, now almost all the grants they fund are 
people that I know. 

Q. Is that true of all of the grants or just true 
of the grants involving immunologic studies? 

A. Well, even the stuff that's not immunology, at 
least I know the people. Whereas, when I was younger, I 
didn't know the people in all the fields. Now -- I 
would bet that if you look at all their grants in the 
last decade, I would have met 50 percent of the people 
and know the work of another 25 percent. 

Q. Is that because of your involvement in things 
like the clinical investigation and -- 

A. Yeah. Yeah. As you get older, you get to know 
all of the people. 

Q. So your understanding is not based on -- on the 
grants that were -- that were funded in the early 
to -- 20 years or so of the CTR? 



A. I don't know that my view is any different 
there. As I said, I haven't studied it. as carefully. I 
guess --No. I -- I -- I don't want to render an 
opinion. I just didn't study it that carefully. 

Q. And your opinions were based more on what you 
did study. 

A. Right, which was --a little bit more I focused 
on the -- the last few years, the last decades. But I 
did look at the early stuff, and I thought that what 
they were funding was pretty good stuff. I mean, the 
immunologists that they were funding were front-ranked 
people. They weren't funding turkeys. They were 
funding front-ranked people. 

Q. Do you know whether or not the studies that 
were funded in the immunologists that you knew were 
directly related to smoking and health? 

A. Well, I only saw the titles; and I saw some, 
abstracts. And, again, it goes back to, what do you 
define as smoking and health? And they were people who 
were doing fundamental work. I saw a grant by Barouq 
Benaceraf, who won a nobel prize. There was a grant by 
Caesar Milstein, who won a nobel prize. You know, 
Milstein discovered mutations in antibody genes. That 
has turned out to be fundamental in mutations in 


oncogenes. I mean, is that directly related or not? I 
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/ 14:45:56 i think that's -- depends on how broad a view you have of 

2 what cancer is. 

3 Q. But their research does not directly involve 

4 tobacco -- 

5 A. Smoking. 

6 Q. -- research. 

7 A. No. It didn't involve smoking. 

8 Q. in fact, Banasraff's research was somewhat 

S similar to yours. 


14:46:12 Q 


A. That's correct. The other point here -- And I 


11 don't wish to belabor it -- is that it may well be that 

12 early on, if I remember correctly, the first decade or 

13 so, of funding looked like it was more directed toward. 

14 tobacco-related issues. And there was then a shift such 
14 : 46:3615 that -- It may be that the decision was made at the SAB 

16 level. I don't know where the decision was made, but I 

17 could imagine it being made at the SAB level — that 

18 fundamental cancer research would be a better way of 

19 getting at the problem than sticking mice in boxes and 
14:46:5620 having them smoke cigarettes or whatever. 

21 Q. Do you believe that that's not a good way to 

22 look at -- at whether -- 

23 A. It isn't that it's not a good way. It's just 

24 at some point somebody may have decided that learning 
14 : 47:1225 more about oncogenes would be more important. 
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14:47:14 


Q. And oncogenes are involved in all types of 


cancer -- 


3 A. Right. 

4 Q. -- is that correct, not just whether or not 

14:47:20 5 it's a causation in lung cancer and smoking? 

6 A. Right. And yet -- And you and I both know that 

7 smoking is involved in strong association with more than 

8 just lung cancer. 

9 Q- Does smoking cause lung cancer in your opinion? 


14:47:44 1 Q 


A. Smoking is very, very, very strongly associated 
with lung cancer. There it depends on what you mean by 
"causes." 


13 Q* In terms of how we -- we non -- Let me strike 

14 that. In terms of how most individuals - define "cause, " 
14:48:0615 not at a molecular level but in terms of the causal 

16 relationship of one thing to a disease, do you believe 

17 that smoking causes cancer? 

18 A. I don’t want to -- I mean, listen, I'm not here 

19 to apologize for smoking. But I am not going to address 
14:48:2820 the issue of causation as a layman does. I'm going to 

21 address it as a scientist does. And a scientist, I 

22 don't think, would say that smoking causes cancer. I 

23 think that smoking is highly associated with cancer, 

24 that smoke contains materials that likely precipitate 
14:48:4625 events that can lead to cancer. But does smoking cause 


BEAUMONT, TX 
( 409 ) 839*4407 


http://legacy.library.ucsf.eciadirf4OTl^?®Q<2Wpd^.industryd56i3i1teTit§. l Lfcsf.edu/docs/xfjl0001 



157 


14:48:52 \ cancer? That's a tougher issue, you know, because a lot 

2 of people can smoke and not get cancer. And a lot of 

3 people don't smoke, and they do get cancer. So it's not 

4 that straightforward. 


14:49:04 5 


Q. And is your analysis based on a scientific 


6 probability or on something a little easier like more 

7 likely than not? 

8 A. I don't understand your question. 

9 Q. When you say that the association is strong but 

i4:49:i6]_o as a scientist there's a -- there's to you a dispute on 

11 the causation of smoking and lung cancer, is that based 

12 on your scientific type of analysis -- 

13 A. Or -- 

14 Q. -- or just using a simple term, is it more 

14 : 49:3815 likely than not that smoking causes lung cancer? 

16 A. I think that it is extraordinarily likely that 

17 smoking causes cancer. But -- And I am not an apologist 

18 for the tobacco industry. That you need to understand 

19 clearly and completely. But to say that smoking causes 

14:49:5820 cancer is an overly simplistic view of causation. 

21 Q. Are there -- Have there been recent studies 

22 that have begun to link at least components of cigarette 

23 smoke with -- at the molecular level with oncogenesis? 

24 A. Sure. 


14:50:26 2 5 


Q. Have you seen that study? 
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14:50:28 \ 

2 

3 

4 

14:50:38 5 

6 

7 

8 
9 

14:51:04 1 0 
11 
12 

13 

14 

14:51:28 ]_ 5 

16 

17 

18 
19 

14:51:44 2 0 
21 
22 

23 

24 

14:52:1225 


A. 

Sure. 



Q. 

Is that the 

study with Benzo 

Pyrene? 

A. 

Well, among 

them certainly. 

As I said. 


smoking -- smoke contains chemicals that are known 
mutagens. And many mutagens can create mutations in 
oncogenes that will lead to cancer. So it is very 
likely that a decade from now everyone will say smoking 
causes cancer. But right now I don't think that one can 
say that with the certainty that I can say that if I 
explode a ten-ton missile in this room, the five of us 
will die -- that explosion will cause us to die. That 
is a certainty. But I am not as certain that I am as 
confident that smoking causes cancer because you and I 
both know there are many, many people who smoke for a 
long time that don't get cancer. That doesn't mean it's 
good for you' or that I'm an apologist for it. It is 
simply semantics more than anything else and what's 
politically correct today. 

Q. And you don't believe that that -- Let me -- 
Just strike that. When you said "mutagen," isn't it 
true also that there are many components in cigarette 
smoke that are known carcinogens, not just mutagens? 

A. Yes. But you and I both know there's also 
known carcinogens in Milky Way candy bars and in Diet 
Coke. 
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Q. But we're not talking about Milky Way candy 

2 bars, and also the level of carcinogens are probably 

3 minuscule -- 

4 A. Well — 

14 : 52:22 5 Q, -- in' Milky Way compared to cigarette smoke. 

6 A. I agree. 

7 Q. And the carcinogens that we get in Milky Ways 

8 are not breathed into our lungs; is that correct? 

9 A. No, but we're all drinking Diet Cokes today. 

14:52:3810 Q. Not me. 

11 A. Okay. 

12 MR. HRANITZKY: Not me. 

13 THE WITNESS: Okay. 

14 Q. I'm a chemical reactor. 

14 ! 52! 4 4 ^ ^ y g ^ g 

16 Q. Dr. Capra, what -- what is the SAB? 

17 A. The CTR SAB? 

18 Q. Yes. 

19 A. To my understanding the CTR SAB was the group 

14:^2:5820 of distinguished scientists that reviewed the grants 

21 that the executive director of the CTR had — had viewed 

22 to be within the purview of the council's mission. They 

23 reviewed the grants and made recommendations. 

24 Q. And did they do, again, priority scoring? 

14 : 53:2225 A. Presumably. 


BEAUMONT. TX 


http://legacy.library.ucsf.edu/'ii:i/pm 07300./'pi3Wv.industrycloei!iinents.'UCsf.edu/docs/xfjl0001 


HOUSTON. TX 
( 713 ) 523-5400 




160 

14:53:22 1 

Q. Do you know how the -- the SAB members are 

2 

selected? 

3 

A. I have no idea. 

4 

Q. Do you know whether they're' paid? 

06:54:00 5 

A. I do know they're paid. I actually asked the 

6 

question and received information concerning their 

7 

compensation. In fact/ .1 think it was in one of the 

8 

letters that you just passed me by. 

9 

Q. Do you know how much they are compensated? 

14:53:461Q 

A. Yeah. It's in that letter. It varied from 

11 

year to year from, if I remember correctly, $250 to 

12 

$1,200 a meeting, something of that nature'. 

13 

COURT REPORTER: $1,200 a what?. 

14 

THE WITNESS: $1,200 a meeting. 

14:53:58 1 5 

Q. I must admit I missed that. 

16 

A. Yeah. I had asked that question myself. 

17 

Q. They were also presumably compensated for their 

18 

travel. 

19 

A. Yes. I would assume so, yes. 

14:54:1820 

Q. Many of the -- And it's a question I asked Dr. 

21 

Lukas. Were many of the members -- Or is it your 

22 

understanding many of the members of the SAB were 

23 

well-established scientists in the latter part of their 

24 

scientific career? 

14:54:34 2 5 

A. I don't know if I'd say that. I'd say they 
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14 : 54:40 i were all well-establish scientists. I mean, now that 

2 I'm 60, I don't know if you'd say I'm in the latter part 

3 of my scientific career. But they are well-established 

4 scientists. All the ones I know there are dynamite 
i 4 : 54 : 5 o 5 scientists. 

6 Q. But you do not know how they're selected; is 

7 that correct? 

8 A. No. 

■9 Q. And is it your understanding that the SAB 


14:55:00^01 


14:55:14 ^ 5 


members were involved in only the grant-in-aid program? 

A. I also think they were involved in the contract 
program. But I didn't know that -- I didn't know there 
was a contract program, nor did I know they were 
involved in it until I began studying this litigation. 

Q. And is it -- Is this based on -- on factual 


knowledge that they were involved in -- in the 
contracts? 

A. The knowledge is based on the information that 
you have and I have and what I read. 


14:55:3220 


Q. Do you know whether they were involved in -- in 


approving or renewing the contracts to Dr. Homburger? 

A. I don't know. I'm assuming they were because 
typically in an organization of this type — Again, 
there's great variability; but typically the SAB will 


14:55:5225 review contracts. 


BEAUMONT. TX 
( 409 ) 839-4407 


HOUSTON. TX 
( 713 ) 523-5400 


http://legacy.library.ucsf.edi i/'ii:i/pm07300./pflWv.industrydocuments!ucsf.edu/docs/xfjl0001 



14:55:54 


14:56:06 


Q. Did they have the final decision in contract 
funding? 

A. I would doubt they did. I don't know. But I 
would doubt they did because SABs never have the final 
decision. 


14:56:4420 


Q. Okay. And is it your understanding that the 
final decision is one made by the scientific director of 


CTR? 


A. Presumably. I don't know that for a fact, but 


14:56:18 10 if it worked like any other organization, that's the way 

11 it would have been. 

12 Q. Do you know whether or not the SAB had -- or 

13 made priority decisions on special projects? 

I ' 4 A. ■ It is my understanding that they were not 

14 : 56 : 34 x 5 involved in special projects. 

1® Q- Were they involved in the renewal of special 

17 projects? 

18 A. I have no knowledge of that, but my guess is 

19 they were not. 


Q. Is -- Do you know whether or not there are also 
directors of the CTR? 

A. Say that again. 

Q. If there is a board of directors for the CTR? 

A. I have no idea. My guess is there is, but I 


14:57:082 5 have no idea. 
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14:57:08 ^ 

Q. Do you know whether or not the research liaison 

2 

counsel was involved in CTR grant decisions? 

3 

A. I have no idea. 

4 

Q. I know I asked you this earlier, and I've 

14:57:28 5 

forgotten your answer. But do you know -- With 

6 

reference to the CTR, do you know what the special 

7 

account funds were? 

8 

A. No. 

9 

Q. Do you know whether they were used to fund 

14 : 57:42 10 

grants? 

11 

A. I have no idea. 

12 

Q. With regard to special projects, do you know 

13 

who recommended renewal funding for special projects? 

14 

A. No, I don't. 

14:58:161 5 

Q. Do you know whether CTR also sponsored -- 

16 

Strike that. Do you know whether CTR also sponsored 

17 

consultantships? 

18 

A. My only information on -- about that comes from 

19 

the two JAMA papers that I read in the last couple of 

14:58:5020 

weeks. 

21 

Q. And did that JAMA paper al -- note that the 

22 

consultants were sponsored under special projects and 

23 

special accounts? 

24 

A. I didn't read it that carefully, but I'm not -- 

14:59:0225 

I really have no immediate information concerning that. 
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14:59:04 ]| 


Q. Do you know whether or not some of the 


grantees -- or any of the grantees who received special 
projects also had received in the past or concurrently 
grants-in-aids ? 


14:59:16 5 


A. No idea. 


Q. In reviewing some of the papers that you 
published as a result of your CTR funding, I noted that 
in each case CTR was acknowledged as a funding source. 
A. We try very hard to acknowledge the funding 


14 : 59 :54 10 1 source on all our grants -- 


Q. And 


A. -- all our papers. 


Q. And is that a requirement for some journals? 

A. No, I don't think so. I mean -- No. I don't 


15 : 00:0215 think the journal would know or care, frankly. I edit 

16 for a number- of journals, and it's not even an issue 

17 that I pay attention to. 

18 Q. Is it important to note your funding sources? 

19 A. I don't know. I think it's important only in 

15 : 00:1820 the sense that when you go in for a renewal -- I mean, 

21 there are things there. One is a courtesy — common 

22 courtesy. American Heart Association gave me $50,000. 

23 I did this work. I should acknowledge the American 

24 Heart Association. That makes -- That's a common 
15 : 00:3825 courtesy. The second thing is it is extraordinarily 
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is:oo:4o i important when one is going in for a renewal of one's 

2 grant to say that we got your money. We did the work, 

3 and here's the documentation that we did the work, and 

4 we even thank you for it. 


15:00:58 5 


15:01:3015 


15-.01:462 0 


So I suppose you could say that -- that if 
somebody were to give you money and there was no 
possibility of ever getting a renewal, you would not be 
as fastidious about being certain that they were 
acknowledged unless you were extraordinarily courteous. 


15 : 01:1610 Then you would. 


Q. Have you ever been asked by a funding source 
not to note the funding source in your papers? 

A. No. I have heard of it, but I have not 
actually experienced it. 

Q. In what context have you heard it? 

A. In the CTR context I heard -- I have heard from 

some colleagues that some journals have requested that 
they not acknowledge CTR funding. 

Q. Why is that, Dr. Capra? 

A. It's not politically correct in 1997. 


21 Q. Was this something that also occurred or you 

22 heard of earlier in the '80s? 

23 A. No. No. I -- I may have begun to hear about 

24 this in the early '90s, but it was not something that I 
15 : 02:0225 heard of earlier than that. 
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15 : 02:02 i Q. Okay. In fact, isn't it true that now there 

2 are certain journals that will not -- 

3 A. That's correct. 

4 Q. -- publish -- Let me finish the question -- 

is: 02 :io 5 will not publish projects or manuscripts in which the 

6 tobacco industry has supported that? 

7 A. I -- I am aware of such a thing. I think it's 

8 a silly issue, but I -- I acknowledge that it does 

9 exist. 

i5:o2:28io q. Regardless of your personal opinion -- 

11 A. Right. 

12 Q. -- that was a decision made by those 

13 particular -- 

14 A. Journals. 


15:02:34 1 5 


Q. -- entities? 


A. Right. 

Q. And -- 

A. In fact, I believe there are some medical 
institutions that do no longer allow it; but I'm not 


15:02:4420 sure of that. 


15:02:5225 


Q. Do you know whether -- 

MR. HRANITZKY: Dr. Capra, just so 
that we make sure we have a clean record, 
just -- I know that you're eager, but make 
sure that he finishes his question. 
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15:02:56 ]_ 


15:03:04 5 


15:03:12 ^ Q 


THE WITNESS: Okay. 

Q. And you've seen documents or at least 
references to that -- that issue; is that correct? 

A. (Nods head up and down.) 

Q. Do you know whether the University of Texas 
still allows funding -- 
A. Yes. 

Q. -- of scientists -- 
A. Yes. 

Q. Do you know whether the mass general does? 
A. I do not know. 


Q. Do you know any of the specific instituti 


ions 


that do not allow -- 


A. No. 


15:03:24 1 5 


Q. -- research funds from -- 


A. No. 


Q. — CTR? 


A. No. 


15:03:3220 


Q. You've not been shown any of those documents? 
A. No. 


21 Q. You did provide us in your disclosure a 

22 document with regard to the American Thoracic Society, I 

23 believe, or the American Lung Association. 

24 A. Yes. I had spotted that article a couple of 
15.03.5025 years ago, read it, and called it to Mr. Hranitzky's 
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15 : 03:56 i attention. And I don't know if he knew about it 

2 beforehand or what, but he found it for me and copied it 

3 and sent it to me. 

4 Q. And that -- that particular disclosure 

15 : 04:04 5 statement involved the position taken by that -- that 

6 group as well as the pro and con; is that correct? 

7 A. That's correct. 

8 Q. And their decision not -- to no longer publish 

9 those articles were based on their -- their -- their 
15 : 04:1810 mission; is that correct, at least according to that 

11 document? 

12 A. I don't know what it was based on, but I know 

13 that they made the decision not to. 

14 Q. And if, in fact, it was based on their 

iS:° 4: 32 15 particular mission, that wouldn't surprise you, as -- as 

16 a standard, whether you agree with it or not? 

17 A. I -- I don't have any answer for your question. 

18 Q. Dr. Capra, earlier you stated that you had 

19 testified before the Waxman committee on funding; is 
15 : 05:0220 that correct? 

21 A. That's correct. 

22 Q. And when you made that -- gave that testimony, 

23 were -- were they aware that you were representing the 

24 Clinical Investigation Society? 


15:05:1625 


A. That's correct. 
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15:05:16 


Q. And that you were a grant recipient from NIH as 
well as some other places? 

A. I have no idea. I know they saw me as a -- as 
a representative of the American Society for Clinical 


15:05:34 5 Investigation. 


Q. And you testified on behalf of -- 
A. Biomedical science. 


Q. -- biomedical science. 


15:05:42 1 0 


A. Right. 

Q. If someone was to testify before a legislative 
body such as the Waxman or some other legislative body/ 
do you believe it would be important for that 
legislative body to know that those people were being 
supported by the industry that they’re testifying on 


15:06:00151 behalf? 


16 A. I don't understand the question. 

17 Q. Let me rephrase it because it was confusing to 

18 me. If -- if a witness is testifying before a body with 

19 regard to some subject, do you think that it would be 

15 : 06:1820 important for that legislative body to know that, in 

21 fact, their research and their funding was coming from 

22 that particular industry? 

23 A. I -- I would think it's important, but I don't 

24 know if it's very important. 


15:06:3625 


Q. Would that help at least prevent the thought 
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15 : 06:40 i that there might be bias? 

2 A. No, because the -- the -- the implication of 

3 your question is because one gets money from a 

4 particular industry or a particular organization, that 
is: 06 :S 2 5 as a scientist that compromises you; and I don't accept 

6 that as a -- as a -- as a quid pro quo; 

7 Q. Whether it -- whether it compromises the 

8 scientists or not or that compromises his testimony, do 

9 you believe that it would be important for them to know 
15:07:10 1 0 that? 

11 A. Well, I agree that it's important; but I said I 

12 didn't think it was very important. I think the 

13 scientist's reputation is far more important than where 

14 he gets his funding on that particular year because the 
15 : 07 : 24^5 likelihood is he would not have gotten funding the year 

16 before or will get the funding the year after. I mean, 

17 you know, typically when one gets a grant, you get a 

18 grant for a couple of years. And even if you look at 

19 the special projects, with rare exception, most of them 
15 : 07:3820 were relatively short-lived, which is typical of grants. 

21 So, for example, if I were to go and testify before 

22 Congress and I was a recipient of a CTR grant, the 

23 likelihood is I wasn't going to get one next year no 

24 matter what I told them because the review of that grant 
15 : 07:5825 is being done by scientists, not by the tobacco industry 
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111 


15:08:02 i lobbyists. It's being reviewed by scientists. 

2 Q. Would you have told them? 

3 A. Would I have told them what? 

4 Q. That you were being funded by CTR? 


15:08:14 5 


A. I don't think so unless they asked me. I must 


6 say that during the period of time I received funds from 

7 CTR, it never occurred to me when I stood up in front of 

8 any audience to wear a sign around my neck saying, "I 

9 get funds from the American Heart Association, the 
15 : 08:2810 American Cancer Society, and the Council for Tobacco 

11 Research." It just seems a bit silly to me. 

12 Q. Based on what you know? 

13 A. I would say that my reputation is my reputation 

14 independent of where I got funding. It's good and it's 
15 : 08:5015 bad depending upon what I've published and what I've 

16 said and what my credibility is, not where I've gotten 

17 my research fund. 

18 Q. And in no way during this deposition will I 

19 ever try to -- to do anything to that credibility 
15 : 09:0020 because I don't -- I think that your credibility as a 

21 scientist is beyond reproach. 

22 A. Thank you. 


15:09:2225 


MR. THORPE: Can we go off the record 
a minute? I need to reorganize. 

VIDEOGRAPHER: We're off the record at 
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15:09:22 ]_ I 


3:09 p. m. 


15:09:28 5 


(AT THIS TIME A BRIEF RECESS WAS 
TAKEN, AND THE PROCEEDINGS THEREAFTER 
RESUMED AS FOLLOWS:) 

VIDEOGRAPHER: Okay, We're back on 


6 the record at 3:09 p.m. 

7 (By Mr. Thorpe) 

8 Q. Dr. Capra, we're here today, as we've all 

9 known, about CTR — issues of CTR. When you applied for 
is;09:48io your grant to CTR, were you supplied a letter that -- 

11 that mapped out the policy position of the CTR? 

12 A. No, not to my knowledge. I mean, it may have 

13 come; and I threw it away. But it -- I don't recall 

14 such a letter. 


i5:io:08i5 Q. Are you familiar with the Council for Tobacco 

16 Research's statement of policy? 

17 A. No. 

18 Q. I will read this representing to you that this 

19 is the statement of policy that Dr. Lukas testified was 
15 : 10:2220 part of the grant application that he received in 1984 . 

21 A. Okay. 

22 Q. And it stated -- The council states it "is 

23 dedicated to supporting the investigation of fundamental 

24 matters relating to a connection between tobacco use and 
15 : 10:4025 human health. In doing so, the council recognizes the 
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15:10:44 1 

2 

3 

4 

15:10:58 5 

6 

7 

8 
9 

15:11:1010 
11 
12 

13 

14 

15:11:2815 

16 

17 

18 
19 

15:11:3820 

21 

22 

23 

24 


importance of independent research by competent 
investigators. Grants are made only after careful 
consideration of the individual undertaking the work and 
his or her work -- and his or her institution." Is that 
a correct -- Or is that the understanding you have of 
the policy of the CTR? 

A. I don't know but that wouldn't shock me or 
surprise me. 

Q. And -- But you do not remember — 

A. No. 

Q. -- having that? You do, however, remember 
sending -- or seeing your disclosure statement; is that 
correct ? 

A. You mean this thing right here (indicating). 

Yes. 

Q. Okay. 

A. Right. 

Q. Yes. Since this one's going to be marked as an 
exhibit, I need you to go over it and be assured that 
the document that will be marked as an exhibit is the 
same document that you've been referencing. 

MR. THORPE; And why don't we go off 
the record for a few minutes for that? 

VIDEOGRAPHER: Okay. We're off the 


15:11:5225 


record at 3:11 p.m. 
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(AT THIS TIME CAPRA EXHIBIT NO. 4 WAS 
MARKED FOR IDENTIFICATION PURPOSES AND IS 
FULLY DESCRIBED IN THE "EXHIBIT INDEX" 
HEREIN. SAME WILL BE FOUND AT THE 
CONCLUSION OF THIS DEPOSITION.) 


(By Mr. Thorpe) 

Q. Dr. Capra -- 


15 : 21:2410 


VIDEOGRAPHER: Okay. We're back on 
the record at 3:21 p.m. 

Q. Dr. Capra, your counsel was kind enough to 
provide me with a document that I had misplaced. And so 
would you take a look at the document? And I believe 
it's Exhibit -- 
A. Okay. 


15:21:3415 


Q. -- No. 4. 


16 A. Got it. 

17 Q. And this is, as I understand, a statement of 

18 policy that is sent out with grants from the CTR. Would 

19 you go over that first paragraph to make sure that my 

15 : 21:5420 reading of that paragraph was correct? 

21 A. Yes. It's -- It seems exactly what you read to 

22 me earlier. 

23 Q. Okay. And we're going to have that marked as 

24 Exhibit 4 and has been so. In this -- Is it your 
15:22:1225 opinion that this is the stated policy of the CTR with 
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15 : 22:18 i regard to their general policy? 

2 A. I was not as aware of it as I am; but if it 

3 states this is -- This is their letterhead. This is 

4 their statement of policy. There is nothing in this 
15 : 22:30 5 general policy that is inconsistent with what I would 

6 have imagined it to be, nor is it inconsistent with the 

7 kind of policy one sees from any national granting 

8 agency. So it seems perfectly legitimate to me. 

9 Q. Prior to this break we had you look at the 

15 : 22:5610 disclosure statement that was provided to us. 

11 A. Right. 

12 Q. And essentially you stated that the copy that 

13 you reviewed that I provided was the same that you have 

14 been reviewing; is that correct? 


15:23:14 1 5 1 


A. Yes. 


Q. And this is your disclosure statement? 

A. That's correct. 

MR. HRANITZKY: Just for the sake of 
clarity, there are some very minor 


15:23:2020 


differences -- 


THE WITNESS: At the end — 


MR. HRANITZKY: -- in what is in front 


of him 


THE WITNESS: Yeah. 


15:23:2225 


MR. HRANITZKY: -- and what you have 
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15:23:24 


there. 


2 A. And these differences relate to prior 

3 depositions that I have been involved in and is 

4 simply — There is additional information on the one I 

15:23:36 5 have versus the one you have. Other than -- 

6 Q. And these were the depositions that we 

7 discussed earlier. 

8 A. That's correct. 

9 MR. HRANITZKY: Additional incomplete 


15:23:42 ^ Q 


information. 


THE WITNESS: Right. Yeah. 

MR. THORPE: I understand that. Could 
we mark that, please, as the exhibit? 

(AT THIS TIME CAPRA EXHIBIT NO. 5 WAS 
MARKED FOR IDENTIFICATION PURPOSES AND IS 
FULLY DESCRIBED IN THE "EXHIBIT INDEX" 
HEREIN. SAME WILL BE FOUND AT THE 
CONCLUSION OF THIS DEPOSITION.) 


(By Mr. Thorpe) 


15 : 23:5020 


Q. Dr. Capra, in other -- for other experts, we 


21 have received -- before we've received the complete 

22 disclosure statement, we have received a preliminary 

23 disclosure statement. Did you produce such a 

24 preliminary draft -- or preliminary statement that you 
15 :24:2425 remember or recall? 
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15:24:24 1 


A. Nothing other than what I have discussed with 


2 you earlier. 

3 Q. Just changes to the draft; is that correct? 

4 A. Right. And also, as I said, very early on I 

15:24:36 5 wrote a letter' and faxed it to Mr. Hranitzky -- a 

6 one-page letter that related my experience with the CTR. 

7 Q. Okay. And you do not know whether that's been 

8 provided to us. 

9 A. I don't know where that is. 


15:24:52 ]_ Q 


Q. Okay. The disclosure statement that we have 


11 just marked as an exhibit to your deposition, did you 

12 prepare this yourself? 

13 A. As -- Again, as I said earlier, in the last 

14 meeting that we held in New York with the -- at 
15:2S:08 15 Debevoise & Plimpton, in the course of the discussions, 

16 Mr. Hranitzky was writing things down that were -- that 

17 I was opining on at the time. And a few weeks later, he 

18 faxed me a draft, which I marked up and sent back. And 

19 what you have before you is the fin -- finished product. 


15:25:3620 


Q. After you marked it up and made your 
notations -- And we've already requested that draft 


copy, 


A. Yes. 

Q. -- did you review the final product before 


15:25:4625 today? 
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15:25:48 1 


A. NO . 


15:25:56 5 


Q. Do you know when this statement was sent to the 
Plaintiffs in this case? 

A. No, I don't. 

Q. Since its production in its final -- final 


6 form, have you changed your opinions in any ways that 

7 would reflect — that would reflect a need to change 

8 your opinions today? 

9 A. I don't believe so. 

15 : 26:1410 Q. As we sit here today, do you have any intent in 

11 the future to change any of these opinions? 

12 A. Not based on anything I've learned so far. 

13 Q. Okay. I'd like to turn to the opinions that 

14 you've proffered today with response — in response to 
15 : 26:4215 our request and discuss these opinions. 

16 A. Okay. 

17 Q* And for the record, I'm going to read each one 

18 of these into the record; and -- and we'll discuss them 

19 at that point. 


15:26:5820 


A. Gr eat. 


21 Q- The first enumerated No. 1 opinion you stated, 

22 "Throughout its history, CTR has been a legitimate 

23 research institution involved in the funding and 

24 administration of grants-in-aid and contracts for 
i5.27.i425 biomedical research. CTR has performed a valuable 
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i5:27:i8 i service to the scientific community through its research 

2 program." Did I read that correctly? 

3 A. That's correct. 

4 Q. And is that your opinion as it is today? 


15:27:28 5 


A. Correct. 


6 Q. What do you base that opinion on. Dr. Capra? 

7 A. I base'it on my experience with the CTR as a 

8 grantee prior to this litigation, my experience with 

9 numerous colleagues who have been granted funds from the 
15:27:4810 CTR prior to this litigation, and a reasonably careful 

11 review of the documents that you have been provided with 

12 since this litigation began. 

13 Q. And these are the documents that were provided 

14 to you by the attorneys for CTR; is that correct? 


15:28:12 1 5 


A. That's correct, plus my experience as a 


15:28:402 0 


reviewer, a scientist, and, I think, a leader in this 
area, having discussed this with a number of colleagues 
outside of my institution. 

Q. As we stated earlier -- we discussed earlier 
the exhibits on the statement of policy, the policy of 


21 the Council of Tobacco Research is dedicated to 

22 investigating matters of tobacco use and human health; 

23 is that correct? 

24 A. It says it's dedicated to supporting the 
15 : 29:0025 investigation of fundamental matters related to a 
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connection between tobacco use and in human health. 

2 

Q. Dr. Capra, do you know what percentage or -- 

3 

Strike that. Do you know any studies or any documents 

4 

that reflect the percentage of CTR grants that are 

15:29:18 5 

directly related to smoking and health? 

6 

A. I'm aware of a study that was done that was 

7 

discussed in a transcript that I was provided by Mr. 

8 

Hranitzky in which an investigator did a cockamamie 

9 

survey and attempted to draw some conclusions about 

15:29:42 10 

this. But other than that, I'm not aware of it. 

11 

Q. Are you familiar with the paper that was 

12 

involved in that? 

13 

A. I never read the paper. I just read the -- the 

14 

testimony at trial. 

15:29:52 1 5 

Q. And this is the testimony that -- that was 

16 

given by K. Michael Cummings; is that correct? 

17 

A. That's correct. 

18 

Q. Dr. Capra, I have the paper that you -- 

19 

A. Referred to as -- 

20 

Q. -- referred to -- 

21 

A. -- cockamamie. 

22 

Q. -- as cockamamie. 

23 

A. Right. 

24 

Q. I'd like you to look at this, and I'm going to 

15:30:14 2 5 

have it marked as an exhibit. 
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15:30:16 1 


A. Okay. 


15:30:261 0 


2 MR. HRANITZKY: Could we go off the 

3 record while he reviews it? 

4 MR. THORPE: Sure. 

15:30:20 5 MR. HRANITZKY: It's a fairly lengthy 

6 document. 

7 THE WITNESS: You know, I actually 

8 believe -- Off the record. 

9 VIDEOGRAPHER: Okay. We're off the 

15 : 30:2610 record at 3:30 p.m. 

11 (AT THIS TIME A BRIEF RECESS WAS 

12 TAKEN, AND THE PROCEEDINGS THEREAFTER 

13 RESUMED AS FOLLOWS:) 

14 VIDEOGRAPHER: Okay. -We're back on 

15:37:2415 the recorc l a £ 3;37 p.m. 

16 (By Mr. Thorpe) 

17 Q. Dr. Capra we've taken a break; and you've had 

18 an opportunity to read over Dr. Cummings' paper that was 

19 published in the American Journal of Public Health; is 
15:37:3820 that correct? 

21 A. That's correct. 

22 Q. And this is a study that was done — Let me 

23 rephrase that. This is a survey that was done, and the 

24 results were published in the American Journal of Public 
15:37:4825 Health in July 1991; is that correct? 


15:37:24 1 5 
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15:37:52 1 


A. Correct. 


2 Q. And we're going to have that marked as an 

3 exhibit. 

4 MR. HRANITZKY: We're on No. 6? 

5 COURT REPORTER: We'-re on No. 6. 

6 (AT THIS TIME THERE WAS AN 

7 OFF-THE-RECORD DISCUSSION, AND CAPRA 

8 EXHIBIT NO. 6 WAS MARKED FOR IDENTIFICATION 

9 PURPOSES AND IS FULLY DESCRIBED IN THE 

10 "EXHIBIT INDEX" HEREIN. SAME WILL BE FOUND 

11 AT THE CONCLUSION OF THIS DEPOSITION. THE 

12 PROCEEDINGS RESUMED AS FOLLOWS:) 

13 A. And for the record, it may well be that I was 

14 part of this study because I do recall receiving a 
15:38:2215 questionnaire of this nature. But I don't recall if I 

16 filled it out and sent it in. 

17 (By Mr. Thorpe) 

18 Q. But you do recall possibly -- 

19 A. Receiving it, yeah. 


15:38:3220 


Q. Is it possible that you did fill it out and 


send it in? 


A. Yeah, it is. 


Q. Are surveys of -- of areas of research or 
surveys of particular interests -- Do you receive those 


15 : 38:4425 011 -- 
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15:38:46 1 


A. On a regular -- 


Q. -- fairly frequently? 

A. -- basis. 


4 Q. Is it your practice to fill out and answer 

15:38:54 5 these surveys and send them back in? 

6 A. It depends on my mood that day and how big a 

7 pile I have on my desk to do. 

8 Q. And, in fact, that sometimes is the reason why 

3 the response rate to these, surveys is -- 


15:39:101 0 


A. Low. 


Q. -- so low. It's not -- not interest but time; 
is that correct? 


13 A. (Nods head up and down.) 

14 Q. And after a while, you get so many that you 

07 : 41:3215 throw them away unless they are a very particular area 

16 of interest to you; is that correct? 

17 A. I have no opinion on that. 

18 Q. Okay. Is that your practice? 

19 A. I don't know if I have a practice. 


15 : 39:3220 


Q. Just depends on the mood of the day? 


A. (Nods head up and down.) 

Q. And how the administration is being on that 
particular day? 

A. Right. 


15 : 39:4425 


Q. Okay. You had a chance to look over this 
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15:39:46 i particular article. The response rate that -- I believe 

2 46 percent of the individuals surveyed responded; is 

3 that correct? 

4 A. Yes. 


15:40:02 5 


15:40:44 2 Q 


Q. Would that be a typical response rate of these 
type of surveys? 

A. Probably, yeah. 

Q. Doctor, when you do fill out these surveys, do 
you fill them out as to the -- as correctly to the best 


15 : 40:2010 of your ability? 


A. I think it's fair to say that most people fill 
these out as quickly as they can without a great deal of 
thought. We'd like to think that everybody spent two 
hours studying each question, but that's unlikely to 


15 : 40:3615 have happened. 


Q. However, it's not your experience that people 
would actually lie on their responses. 

A. No, I don't think they would lie. 

Q. They have no reason to. 

A. No reason to. 


21 Q. Okay. The issue that I particularly want to 

22 focus on today is that this -- one of the -- one of the 

23 results that were presented in this survey was that of 

24 the percentage of individuals surveyed who responded 
15 : 41:0225 whose research was rela -- directly related to smoking 
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and health; is that correct? 

2 

A. That's correct. 

3 

Q. And is it correct that he -- that Dr. Cummings 

4 

found that only approximately 1 in 6‘ or 22 percent of 

15:41:24 5 

the respondents indicated that their current or past 

6 

research focused on health effects of tobacco? 

7 

A. That's correct.. 

8 

Q. Have you seen any other studies that have been 

9 

presented -- or any other documents presented to you 

15:41:4210 

that would either support or refute that percentage? 

11 

A. No. 

12 

Q. Doctor, have -- were you provided a copy of the 

13 

Waxman hearings regarding tobacco? 

14 

A. No. 

15:42:0215 

Q. Have you -- X think you did state earlier that 

16 

you were aware of the Waxman proceedings on tobacco -- 

17 

A. I read about them in the newspaper. 

18 

Q. And you also stated that you had reviewed an 

19 

affidavit by Dr. Glenn. 

15:42:2620 

A. That's correct. 

21 

Q. Who is Dr. Glenn? 

22 

A. He was one of the directors of the CTR. 

23 

Q. And in that affidavit did he state that he was 

24 

testifying before the Waxman committee? 

15:42:4225 

A. I don't recall. 
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15:42:56 5 
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15:43:301 0 
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15:43:52 ^ 5 


16 

17 

18 
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15:44:14 2 0 
21 
22 

23 

24 

15:44:2225 
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Q. Okay. Do you know a Dr. Brennan? 

A. No. 

Q. Do you know whether Dr. Brennan was an SAB 
member? 


A. No idea. 

Q. Have you ever heard or do you know of a BBC 
documentary called, "The Pack Of Lies"? 

A. No. 

Q. Dr. Capra, I'd like for you to look at this 
document. And we're not going to mark this as an 
exhibit. This document is a copy of the transcript of 
the testimony given by Dr. Glenn before the Waxman 
committee. 

A. When was this done? Roughly what year? 

MR. HRANITZKY: It's 1994. 

Q. 1994. That's right. Okay. I was thinking it 
was '95, but it's '94. It was before the switch over. 

A. Okay. Well, you want to go to this 
(indicating)? 

Q. Yes. 

A. Okay. 

Q. This -- The document that you have been 
provided is a copy of the transcript of Dr. Glenn's 
testimony. 

A. Okay. 
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15:44:24 1 

Q. About mid page Congressman Synar -- 

2 

MR. THORPE: It's S-y-n-a-r. 

3 

Q. -- asks if he knew Dr. Brennan? 

4 

A. Okay. 

15:44:34 5 

Q. Could you take -- 

6 

A. It says -- Do you want me to read it? 

7 

Q. Well, just -- 

8 

A. All right. 

9 

Q. — just take a -- a minute to -- to look at — 

15: 44 : 42 X0 

at that area of testimony. 

11 

MR. HRANITZKY: Just for 

12 

clarity -- You may have already said 

13 

this -- but what page are you on? 

14 

MR. THORPE: I'm on -- 

15:44:52X5 

THE WITNESS: 367. 

16 

MR. THORPE: -- 367. 

17 

A. Okay. I -- I get the gist of what Mr. Synar is 

18 

saying and what Mr. Glenn is responding. I think it's 

19 

Dr. Glenn, isn't it, that's responding? 

20 

(By Mr. Thorpe) 

21 

Q. It is Dr. Glenn. 

22 

A. Okay. 

23 

Q. I think most of this is Congressional 

24 

testimony. Everyone's a mister. 

15:45:1225 

A. Okay. 
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15:45:14 i q. Dr. Synar asks Dr. Gle -- Or Mr. Synar asks Dr. 

2 Glenn if he was familiar with a BBC documentary called, 

3 "The Pack Of Lies"; is that correct? 

4 A. Right. 

15 : 45:30 5 q. And in this particular documentary, he makes 

6 reference to a Dr. Brennan, who was a member of the 

7 scientific advisory board; is that correct? 

8 A. Apparently, yes. 

9 Q. And you've testified earlier that the scien -- 
i5:45: 44 ^o that your knowledge of the scientific advisory board, or 

11 SAB, is made up of very prominent scientists -- 

12 A. That's correct. 

13 Q. -- is that correct? 

14 A. I do not know Dr. Brennan, however. 


15 : 45:5815 


Q. ' He may have been somebody in an area -- 
A. Right. 

Q. -- foreign to you. 

A. Right. 

Q. And, in fact, the SAB is made up of individuals 


15 : 46:0620 who are in multidisciplines. 

21 A. That's correct. There were two or three 

22 immunologists on at all times. 

23 Q. Dr. Brennan in this -- Strike that. Dr. 

24 Brennan states in this particular documentary that "very 
15 : 46:2625 little of the CTR research is related to determining the 
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15:46:32 i relationship of smoking to ill health." Did I read that 

2 correctly? 

3 A. Yes. I think he at one point says one-tenth of 

4 the grants. 


15:46:40 5 


Q. And one-tenth is even less than 22 percent. 

A. That's correct. 

Q. Have you been provided any documents that would 
refute or support that position? 

A. No. 


15:46:501 0 


15:41:061 5 


Q. Is there any evidence that you might know that 
would suggest that this is incorrect? 

A. No. It's strictly a matter of how you define 
what's direct, what's related, and how broad or narrow 
you want to define it. 

Q. Would the -- an individual who has served as an 


16 SAB member be in a very good position to define whether 

17 or not these projects were related to smoking and 

18 health? 

19 A. I think an issue is is it directly related. 
15 : 47:2020 And I think that he's probably correct, that only 

21 one-tenth was directly related. 

\ 

22 Q. Well, aren't there studies that are done -- You 

23 mentioned earlier physics. Are there studies that are 

24 being done in physics that -- that have an implication 
15:47:3425 or a relationship to molecular biology? 
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15:47:38 J 

A. A few. 

2 

Q. And -- But that's in a totally different area. 

3 

It's not in the biological sciences. 

4 

A. This is something we can obviously argue all 

15:47:48 5 

day. But I will stand by my position that CTR served 

6 

biomedical community well by supporting fundamental 

7 

research into oncogenesis and cell biology. Whether it 

8 

had anything to do with tobacco directly and its impact 

9 

on human health is a matter of debate. 

15:48:101 0 

Q. You stated earlier that you were familiar with 

11 

some of the history of -- of CTR? 

12 

A. What I've been provided and what I have read. 

13 

Q. Okay. 

14 

A. I was not aware of that at the time that I 

15:48:26 

received funding from them. 

16 

Q. Have you read or were you provided with any 

17 

documents from or referencing a -- referencing Hill and 

18 

Knowlton? 

19 

A. No. 

15:48:4620 

Q. Do you know -- 

21 

A. No. 

22 

Q. -- what Hill and Knowlton is? 

23 

A. No. 

2 4 

Q. Do you know if they had any role in the 

15:49:0025 

formation of the predecessor to CTR, the TIRC? 
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IS: 4 9:10 ]_ 


A. No. 


2 Q. Are you aware that the predecessor to the CTR 

3 was formed in a response to research that was beginning 

4 to show that there was a link of -- between cigarette 
15 : 49:50 5 smoking and lung cancer? 

6 A. No. 

7 Q. Dr. Capra, I'd like your -- the attorney for 

8 the CTR to take a look at this (indicating); and then I 

9 would like to look -- you to look over a statement from 
15 : 50:2810 the executive secretary in 1955 from the Tobacco 

11 Industry Research Committee. 

12 A. Okay. I've skimmed this. 

Q. Okay. Would you read the first sentence of the 
14 last page? 


15:51:54 1 5 


A. It says, "Essentially, the major purposes of 


16 the TIRC are Research and Public Relations." 

17 Q. What does that indicate to you? 

18 A. Just what it says, that this Tobacco 

19 Institute -- or Tobacco Industry Research Committee's 
15 : 52:2020 role is in research and public relations. 

21 Q. Is the TIRC the predecessor of the CTR? 

22 A. I don't know. I mean, I think it is; but I 

23 don't know for a fact. 

24 Q. Assume for me it is. 


15:52:3225 


A. All right. I'll assume that, but I don't know 
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15:52:34 

that. 

2 

Q. Is your understanding of the reading of this 

3 

that public relations were the major role of TR -- TIRC? 

4 

A. It was one of the roles. 

15:52:44 5 

Q. In fact/ it says the major purposes are 

6 

twofold -- 

7 

A. Yeah. 

8 

Q. -- research and — 

9 

A. One of -- 

15:52:501 0 

Q. -- public relations. 

11 

A. -- two roles, right. 

12 

MR. THORPE: Mark that, please. 

13 

(AT THIS TIME CAPRA EXHIBIT NO. 7 WAS 

14 

MARKED FOR IDENTIFICATION PURPOSES AND IS 

15 

FULLY DESCRIBED IN THE "EXHIBIT INDEX" 

16 

HEREIN. SAME WILL BE FOUND AT THE 

17 

CONCLUSION OF THIS DEPOSITION.) 

18 

A. I don't know if that means that it's 90 percent 

19 

research and 10 percent public relations or 50-50 or 

15:53:0220 

10-90. I have no way of knowing from this statement. 

21 

I'd also say that it's unlike -- I would — It's un — 

22 

It's likely that the American Cancer Society would say 

23 

the same thing. The major purposes of the American 

24 

Cancer Society are research and public relations. 

25 

(By Mr. Thorpe) 
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15:53:16 


15:53:34 ^ Q 


15:53:38 5 


I earlier asked you if you knew about Hill and 


Knowlton. 


3 A. I now think that I know who Hill and Knowlton 

4 are. I think they're a law firm, but I just sort of 
15:53:28 5 think that. I don't really know that. 


Q. Assume for me that it's a public relations 


firm. 


A. Okay. 


Q. And 


A. All right. 


I will -- I will purport that that is -- 


A. Okay. 


Q. -- what 


A. I believe you. 


Q* it is. When the TIRC was formed, it 


16 employed a number of Hill and Knowlton individuals. In 

17 fact, I believe the number was 14 PR individuals. And 

18 these people were essentially employed by or through the 

19 TIRC. What would -- Just — Even a wild guess, what 
15 . 54:0820 would -- why would there be a necessity of having 14 PR 

21 people running research -- a research institute? 

22 A. Speculation. I mean, if you want, I can 

23 speculate. But I -- 

24 Q. But do you have any basis for these 
15:54:2825 sp e cu 1 a t i on s ? 


BEAUMONT, TX 
(409) 839-4407 


HOUSTON. TX 
(713) 523-5400 


http://legacy.library.ucsf.edi i/'ii:i/pm07300./poWv.industrydocuments.ucsf.edu/docs/xfjl0001 



15:54; 28 J, 
2 

3 

4 

15:54:40 5 

6 

7 

8 
9 

15:54:54 ^ Q 

11 

12 

13 

14 

15:55:14 X5 
16 

17 

18 
19 

15 : 55:1820 

21 

22 

23 

24 

15 : 55:4425 


194 


A. No, other than what American Cancer does and 
American Heart does. They have to employ public 
relations people because they are going to -- they have 
to foster their organization's mission. And in order to 
get donors, to get people to donate money, to get the 
public aware of their mission, to get the public to be 
aware of the disease that they're particularly 
interested in, they have to employ public relations 
people. 

Q. Dr. Capra, I'd like to show you another 
document. It's a document from Hill and Knowlton dated 
15 December 1953. And it's entitled, "Background 
Material On The Cigarette Industry Client." This 
document was written prior to the formation of the TIRC 
but directly relates to that formation. 

(AT THIS TIME CAPRA EXHIBIT NO. 8 WAS 
MARKED FOR IDENTIFICATION PURPOSES AND IS 
FULLY DESCRIBED IN THE "EXHIBIT INDEX" 
HEREIN. SAME WILL BE FOUND AT THE 
CONCLUSION OF THIS DEPOSITION.) 

THE WITNESS: Do I keep these or -- 

MR. HRANITZKY: What you have here is 
more than just the document you just 
described. 

MR. THORPE: I need to look at that 
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15:55:46 ]_ 


then. Yes. 


MR. HRANITZKY: The document you just 
describe ends where I've folded. 

(AT THIS TIME THERE' WAS AN 
OFF-THE-RECORD DISCUSSION, AFTER WHICH THE 
PROCEEDINGS RESUMED AS FOLLOWS:) 

A. Okay. I have skimmed this -- this document. 
(By Mr. Thorpe) 

Q. Doctor, on Page 2 under The Industry 


15:58:2210 Position -- 


A. Yeah. 


12 Q. -- fourth paragraph, they state, "They feel 

13 that they should sponsor a public -- public relations 

14 campaign which is positive in nature and is entirely 

15:58:3615 ' p r o - c i g ar e 11 e s . ' They are confident they can supply us 

16 with comprehensive and authoritative scientific material 

17 which completely refutes the health charges." Is that a 

18 correct statement? 

19 A. That's what it says. No. I mean, again, one 

15 : 58:5220 has to assume that Hilton -- Hill and Knowlton 

21 accurately reflected the industry's position here. 

22 Q. And on Page 1 they also first -- under the 

23 first section, Roman I, they talk about, "There is no 

24 trade association in the cigarette industry"; is that 
15 : 59:1025 correct? 
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' 15:59:10 1 


A. Yes. 


2 Q. Assume for me this is the prerunner document 

3 for the formation of the TIRC. Do you believe that -- 

4 that based on -- on your review of this that Hill and 

15:59:32 5 Knowlton felt that there was a need or that the tobacco 

6 industry felt that there was a need for some type of 

7 association that would be pro-cigarette? 

8 A. I'm not prepared to make that judgment. I 

9 mean, I just need to -- would have to need to study it a 
15 : 59:5010 little bit more. 

11 Q. But that document was not provided to you -- 

12 A. No. 

13 Q. is that correct? Dr. Capra, I'd like you to 

14 look at another document, and I apologize for the type. 
i6:oo:24i5 j was never provided with a real copy of this, and I 

16 expect this was computer downloaded. 

17 MR. HRANITZKY: I'd just like to state 

18 for the record that this document appears 

19 to be a privileged document. And although 


16:00:502 0 


I'm not extremely familiar with the stolen 


Brown & Williamson documents, I believe 
that it is a stolen Brown & Williamson 
document. And although it is not CTR's 
claim of privilege to make -- And I won't 


16:01:082 5 


object to your showing it to Dr. 
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16:01:14 1 


Capra -- I'd just like to make that clear 
on the record. 


16:01:22 5 


16:01:58 Q 


16 : 02:101 5 


MR. THORPE: And for the record, I'd 
like you to state why you believe that this 
is a privileged document. 

MR. HRANITZKY: I — I — I really 
can't say that without divulging other 
information that may be either privileged 
or covered by joint defense privilege. I 
just would like to state that I believe 
that this is a document with respect to 
which Brown & Williamson may have asserted 
a claim of attorney-client privilege. 

MR. THORPE: And if it-is privileged, 
then the Court can rule whether it can be 


16 used or not. I'm not aware that it was 

17 privileged. 

18 A. Do you wish me to read this document -- go off 

19 the record for a minute and read it or do you have a 
16 : 02:2220 specific line you'd like me to read or how do you want 

21 to handle this? 

22 (By Mr. Thorpe) 

23 Q. if it would be best for you to try to read 

24 this, yes, because the -- the second page is the area 
16 : 02:3225 that I'm going to -- 
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16:02:34 ^ 


A. Well, I'm perfectly happy to read the second 


16:02:58 5 


page on the record while this thing is cranking away. 

MR. HRANITZKY: Why don't we go off 
the record for this? It's not a very easy 


document to read. 


(AT THIS TIME THERE WAS AN 


16: 03:22 5 


16:05:34 2 Q 


OFF-THE-RECORD DISCUSSION, AFTER WHICH THE 
PROCEEDINGS RESUMED AS FOLLOWS:) 

VIDEOGRAPHER: Okay. We're off the 

record at 4:03 p.m. 

(AT THIS TIME THERE WAS AN 
OFF-THE-RECORD DISCUSSION, AFTER WHICH THE 
PROCEEDINGS RESUMED AS FOLLOWS:) 

VIDEOGRAPHER: Okay. We're back on 

the record at 4:05 p.m. 

(By Mr. Thorpe) 

Q. We're looking at a document that, as you've 
stated, is -- the area discussed is the CTR budget. Is 
that your understanding? 

A. Yes. 


Q. Do you know who Ernest Pepples — 

A. No. 

Q. -- was? Do you know who appears to be J., 
something, Edens? 


16:05:402 5 


A. No. 
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t 

Q. Okay. Dr. Capra, on the second page, the third 


2 

paragraph, what does that first two sentences say? 


3 

A. "Once the budget is approved" -- 


4 

Q- No. No. I'm sorry. One, two, three -- Fourth 


16:06:06 5 

paragraph. I'm sorry. 


6 

A. "Originally, CTR was organized' as a public 


7 

relations effort. The industry told the world CTR would 


8 

look at the diseases which were being associated with 


9 

smoking. There was even a suggestion by our political 


16:06:24 ^ Q 

spokesman that if a harmful element turned up, the 


11 

industry would try to root it out. The research of CTR 


12 

also discharged a legal responsibility. The 


13 

manufacturer has a duty to know its product. The 


14 

Scientific" -- 


16:06:4215 

Q. That's fine . 


16 

A. Okay. 


17 

Q. That's fine. Doctor, does that again suggest 


18 

that CTR was created as a public relations -- or at 


19 

least part -- 


16:06:5020 

A. Well, to some extent I need to know who's 


21 

saying this. I mean, what if this were some, you know, 


22 

anti-tobacco lobbyist that wrote the letter. Who wrote 


23 

this letter? 


24 

Q. Is this letter addressed to B & W Industries? 


16:07:04 2 5 

A. Yes. But I don't know who this fellow Pepples 
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16 : 07:06 l i s . i mean, I don't know what -- You have to tell me 

2 the context of this before I can evaluate the — 

3 Q. Assume for me that Mr. Pepples is part of the 

4 tobacco industry -- 

5 A. All right. 

6 Q. was a major part of the tobacco industry. 

7 A. All right. 

8 Q. And this letter was, as counsel has said, a 

9 letter generated by B & W; and -- 

i6:07:24 io A. Yes. But, I mean, one -- 

11 Q* it may be privileged. 

12 A. -- one cannot assume -- I mean, the tobacco 

13 industry, as I understand it, was not a monolith. So 

14 let's say this fellow Pepples was even the president of 

i6.07.34 i 5 B & W or Yeah — and he said this. That may not be 

16 .what the other ten tobacco manufacturers thought. I 

17 mean, I don't know -- I'd have to know more about the 

18 background. I read what he says, and I recognize that 

19 what he says is -- follows the line of questioning 
16:07:52 2 0 you're making. But I don't -- I need to know the -- 

21 the the basis for this to draw a conclusion from 

22 this. 


16 : 08:082 5 


Q. This was a letter generated by Pepples to this 
other gentleman about the CTR budget. 

A. Okay. 
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16:08:08 1 


Q. And, again, they're making a statement; and the 


2 statement says that it was originally created as a 

3 public relations effort. Is that what it said? 

4 A. That's what it says; but I still make the point 
16 : 08:22 5 that without knowing the context of this, I cannot 

6 evaluate it. 


16 : 08:3610 


MR. HRANITZKY: I'd-just like to state 
that Dr. Capra's response to that question 
was made based on a review of a portion of 
this document and a -- Well, 


I — Doctor 


MR. THORPE: This is not a formative 


objection, correct? 


MR. HRANITZKY: No. This isn't a 


16:08:461 5 


form -- It's just for the clarity of the 


record. 


(By Mr. Thorpe) 

Q. Dr. Capra, are you familiar with the fact that 
the funding of the CTR came from the tobacco companies? 


16:10:0220 


A. Yes, I am. 


21 Q. And they contributed a share of the monies that 

22 were provided for funding. 

23 A. I understand that. 

24 Q. Are you also aware that they had input in the 

16 : 10:1225 actual funding amounts to the CTR? Not -- not to 
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i 6 :io:i 8 i grantees. I'm talking about directly to the CTR. 


A. I would assume so, but I don't know that for a' 


fact. 


4 Q. Do you know whether or not the tobacco 

16 : 10:20 5 companies had any control over the funding of CTR? 

6 A. You mean in terms of how much? 

7 Q. How much. 

8 A. If they were providing the money, I would 

9 assume they had control over their portion. I don't 


16 : 10 : 40^0 know how it was done. I mean, did each tobacco company 

11 pony up the same amount of money? Did they all 

12 contribute to a common pool? I mean, I don't know the 

13 financial structure of the organization. 

14 Q. Do you know whether or not they had any control 

16 : 10:541 jj over the politics of the CTR? 

16 A. I have no idea. What I don't think they had 

17 was any control over who got grants. 

18 Q. And by -- When you continue to say that, do you 

19 mean grants-in-aids or grants per se from the CTR? 


16:11:1220 


A. Grants-in-aid, which is what I know the most 


about. 


Q. Do you know whether they had any control over 
special projects? 

A. I have no idea other than what you have told me 


16:11:2225 today. 
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(AT THIS TIME THERE WAS AN 
INTERRUPTION BY THE RINGING OF THE 
CONFERENCE ROOM TELEPHONE.) 

MR. THORPE: Let's go off the record. 

VIDEOGRAPHER: Okay. We're off the 

record at 4:11 p.m. 

(AT THIS TIME THERE WAS AN 
OFF-THE-RECORD DISCUSSION, AFTER WHICH THE 
PROCEEDINGS RESUMED AS FOLLOWS:) 

VIDEOGRAPHER: Okay. We're back on 

the record at 4:12 p.m. 

(By Mr. Thorpe) 

Q. The documents that I've showed you are not 
documents that you're familiar with or have seen before; 
is that correct? 

A. That's correct. 

Q. Were you provided any documents. Dr. Capra, 
that reflect any knowledge of the formation of the 
predecessor of the CTR? 

A. No. I mean, perhaps you can cut through a lot 
of this by appreciating that all of the documents that I 
have been provided are on my disclosure statement. And 
you can assume that anything that's not on that, I have 
not been provided. I don’t think there's been an 
exception to that since we started. 


BEAUMONT, TX 
( 409 ) 839-4407 



HOUSTON, TX 
( 713 ) 523-5400 


http://legacy.library.ucsf.edi i/'ii:i/pm07300/paWv.industrydDCCjrrfents;ucsf.edu/docs/xfjl0001 





204 

16:13:40 \ 

Q. So your opinions were formulated on those 

2 

documents only and not other documents that we've 

3 

discussed or other documents that might be out there 

4 

that reflect the position of the CTR. 

16:13:52 5 

A. Absolutely. They were also -- But my opinions, 

6 

as I also stated for the record, were based on my 

7 

information from other CTR grantees and my knowledge of 

8 

people on the SAB and my knowledge of how people behave 

9 

on SABs. 

16:14:12 10 

Q. But they weren't documents that were provided 

11 

as to the actual inner workings of the CTR. 

12 

A. That's correct. 

13 

Q. Only on — And your knowledge is based on your 

14 

funding and other funding of scientists that you know; 

16:14:24 1 5 

is that correct? 

16 

A. That's correct. I have no way of knowing 

17 

anything about, for example, stolen documents. I mean. 

18 

how would I have ever come across these kinds of 

19 

documents? 

16:14:3820 

Q. Doctor, the second opinion that you've provided 

21 

us, enumerated as Opinion Number 2, states that, "Many 

22 

of the researchers who have received grants-in-aid from 

23 

CTR have been and are scientists at the highest levels 

24 

in their field of expertise." 

16:14:54 25 

A. That's correct. 
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16:14:54 1 


Q. "Many of these scientists have been, and are. 


2 affiliated with most prominent medical research 

3 institutions in the United States"; is that correct? 

4 A. That's correct. 

16 : 15:02 5 Q. And that's based on the information that you 

6 personally know and information that had been provided 

7 to you. 

8 A. That's correct. 

9 Q. And that's information regarding only those 
16 : 15:3010 individuals who receive grants-in-aid; is that correct? 

11 A. I also was -- I mean, I saw the special 

12 projects; and I saw the contracts booklet. So I have a 

13 reasonable understanding of that. But, still, 

14 you're -- This is a tail wagging the dog scenario. The 
16 : 15:5015 vast majority of the money that was distributed by CTR 

16 was in their'grant-in-aid program, and my statement 

17 concerns grants-in-aid. 

18 Q. And is limited just to grants-in-aid. 

19 A. I wouldn't say just limited to that. I'll bet 

16 : 16:0620 you that my statement is correct beyond that, but it is 

21 certainly true for grants-in-aid. For example, one of 

22 the recipients of special projects was Hans Eysenck, who 

23 is one of the most distinguished behavioral 

24 psychologists in the world. He received a special 
16 : 16:2825 project award of $ 200 , 000 . I know his work very well. 
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16:16:34 i And I have no reason to believe that he would have 

2 gotten that money for any nefarious reason. 

3 Q. But you've also reviewed a very large packet, 

4 which I can pull out, on CTR special projects -- 

5 A. Yes. 

6 Q. -- is that correct? 

7 A. Yes. 

8 Q. Was the special project listing that you 

9 received -- was that the same listing that was provided 
16:1-7:3210 to the Waxitian committee? 

11 A. I have no idea. It was a rather thick book 

12 with about 120 projects detailed in it. And I went over 

13 those projects and -- in as much detail as one can in a 

14 couple of hours and formed an opinion. 


16 : 18:0215 


Q. Is that the document that you were provided? 


A. It looks like it, yes. Yeah. I mean, some of 
these people are gbod guys. Not all of -- I don't know 
most of them. But, I mean, Hans Selye won a nobel 
prize. Hans Eysenck is a nobel winner. I mean, these 


16 : 18:2620 are not turkeys. 


Q. Were their rec -- Were their research projects 
done on smoking and health? And when were they funded? 

A. Okay. Let's start with -- What's the first 
question? 


16:18:4225 


Q. It was just a generic question. Do you know if 
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16:18:46 i all of these studies were smoking and health? 

2 A. You know, most of the special projects were. 

3 "Epidemiologic Report of Possible Factors Associated 

4 with Cancer of the Mouth and Larynx." That sounds 
16:18:58 5 pretty re ]_ a ted. 

6 Q. Rather than going through all of these -- 

7 because if we do that, we're going to start having to -- 

8 A. No. But my -- 

3 Q. -- get into -- 


16:19:04 Q 


A. I mean, you asked me a question and -- 
Q. The question I'm -- I'm following up. Doctor, 


is that -- 


A. Here's a guy -- 

Q. — what was the origin of these -- of. these 


16 : 19:1415 projects -- 


A. I have no idea. 


Q. -- to your understanding? 


.1® A. All I'm doing is reading here. Here's a gr -- 

19 a project, Hans Selye. He's one of the -- the only 
16.19.2220 Canadian — one of three Canadians to win a nobel prize. 


He's got an M.D., a Ph.D., and a Doctor of Sci 


lence . 


22 He's at the University of Montreal, Canada. He was one 

23 of the most important researchers of our century that 

24 related stress and disease. The guy gets a grant for 

16 : 19:3825 $300, 000 that stretched over five years; so he got about 
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16:19:42 i 
2 

3 

4 

16:20:00 5 

6 

7 

8 
9 

16:20:14 ^ Q 
11 
12 

13 

14 

16:20:32 ]_ 5 
16 

17 

18 
19 

16:20:4820 

21 

22 

23 

24 

16:21:1225 


$75,000 a year, not very different than me. And he 
published papers that primarily related to the -- to the 
role of catecholamines and — and — and stress and the 
role of how cigarette smoking relieves stress or didn't 
relieve stress. X mean, the guy was one of the leaders 
in the field. So to say that this guy was a turkey is 
ridiculous. 

Q. Doctor, I don't think anywhere we have claimed 
that any of the people-who were rec -- who were funded 
are turkeys or their research was not legitimate 
research. The question is — is we're trying to decide 
and we're trying to determine how this research was 
done, who funded it, and were these fundings done 
through the CTR SAB process or were they funded through 
other processes. 

A. No, no. If I understand correctly, 
the -- these projects were not funded through the SAB. 

So these are, in effect, your major weapons to determine 
whether this whole process was -- was fraud. And when I 
go through these projects, I have a hard time finding 
fraud here. These are good people. They're not 
necessarily the top people in the field, but they're not 
bad people. I know some of them. Hugh Fudenberg, Henry 
Russek, Ken Moser. They're doing studies -- "A 
Prospective Study for Identifying Persons at High Risk 
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of Developing Lung Cancer on Basis of Abnormalities in 
Their Steroid Excretion Patterns," "Regional Patterns of 
Cancer of Each Site in Five Large Regions of Texas." I 
mean, give me a break. These are not turkeys, and it’s 
not unrelated to cancer, and it's not unrelated to 
smoking. 

Q. Do you know whether the studies were always 
published? 

A. I have no idea, but they list that they were 
published. I mean, Ted.Sterling, who got 4 or $5 
million, published nearly 100 papers. 

Q. Do you know whether the — any of these studies 
that were adverse to the position of the tobacco 
industry were not published. 

A. I have no idea about that, but I know a lot of 
these studies ended up in the Surgeon General's report. 

Q. Are you aware that there were -- And you stated 
earlier that you — you read the JAMA article on 
external funding; is that correct? 

A. Yes. 

Q. And there were special projects funded both by 
the CTR and by the industry itself. 

A. That's correct. 

Q. Do you know the criteria for how they were 
chosen? 
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16:22:30 ^ 


A. No, no idea. 


2 Q. Do you know whether or not the money that was 

3 funded -- that funded CTR special projects was directly 

4 contributed to the special projects by tobacco -- by 
16 : 22:44 5 tobacco industry or tobacco con -- companies? 


A. I don't know. I'm assuming it was, but I don't 


know. 


Q. Doctor, this is a document on the "Notes of the 
Meeting of Committee of General Counsel Held on 


16:23:04 10 September 10th, 1981." There are several issues that I 


want to discuss, so I would like you to take time to 
look over this particular document. 

MR. HRANITZKY: Again, I'd just like 
to say on the record that based on the face 


16:23:2615 


of this document, it appears that it may be 


16:23:3820 


a privileged document. And although, based 
on the face of this document, it does not 
appear that it would be CTR's 
attorney-client privilege that would be 
asserted, I'm still making that -- I'd 


16:23:5025 


still just like to make that clear on the 
record. 

MR. THORPE: And are you asserting 
that privilege for CTR? 

MR. HRANITZKY: Based on the face of 


BEAUMONT. TX 

(409) 009-4407 


HOUSTON, TX 
(713) 523-5400 


iNCOftroilaTCD 


http://legacy.library.ucsf.ecBidirf4Bnn h0EEBQCWpfflWv.industrydocuments.ucsf.edu/docs/xfjl0001 



211 


16:23:52 1 


16:24:06 5 


16:24:42 1 0 


this, it does not appear as though there is 
a claim of privilege to be asserted on 
behalf of CTR. Without having more 
familiarity of the history of this 
document, I can't say that there is not; 
and, therefore, I am not waiving any claim 
of privilege. 

MR. THORPE: Again, we'll let the 
Court take up. that. Why don't we go off 
the record? 


11 VIDEOGRAPHER: Okay. We're off the 

12 record at 4:24 p.m. 

13 (AT THIS TIME A BRIEF RECESS AS TAKEN, 

14 AND CAPRA EXHIBIT NO. 9 WAS MARKED FOR 

15 IDENTIFICATION PURPOSES AND IS FULLY 

16 ■ DESCRIBED IN THE "EXHIBIT INDEX" HEREIN. 

17 SAME WILL BE FOUND AT THE CONCLUSION OF 

18 THIS DEPOSITION. THE PROCEEDINGS 

19 THEREAFTER RESUMED AS FOLLOWS:) 

20 (By Mr. Thorpe) 

21 Q. Doctor, during -- 

22 VIDEOGRAPHER: Okay. We're back on 

23 the record at 4:28 p.m. 

24 Q. -- during the break there was a discussion as 

16:28:5825 to whether or not we're going to be able to finish this 


BEAUMONT. TX 
(409) 639-4407 


HOUSTON, TX 
(713) 523-S400 


http://legacy.library.ucsf.ecBidirf4Bnnhfl)ffaQCWpfflWv.industry'd[dc o urfifehfs , .Libsf.edu/docs/xfjl0001 



212 


16:28:58 ^ 

2 

3 

4 

16:29:14 5 

6 

7 

8 
9 

16:29:34 ]_ Q 

11 

12 

13 

14 

16 : 30:0015 

16 

17 

18 
19 

16:30:2220 

21 

22 

23 

24 

25 


deposition today and whether or not you want to continue 
on until it -- it's finished today or whether you want 
to break. The deposition was noticed day-to-day until 
it's finished. Under the Rules we have six hours for 
two days to take your deposition. It will depend on how 
you're feeling and your own particular choice whether we 
will finish this today or we'll come back either 
tomorrow or some other time that it can be rescheduled 
to complete your deposition. 

A. I'd like to continue. What I would like to 
ask is: We started this line of inquiry by addressing 
point 2 of my document that says, "Many of the 
researchers who received grants-in-aid are scientists at 
the highest level in their ar -- fields of expertise." 
And it's not clear to me whether your quarrel with 
special projects is that these scientists are not of the 
highest level or that the projects were not related to 
tobacco and health or whether the tobacco industry 
somehow decided who was getting the money. Which of • 
those is the issue that you wish to address at this 
time? 

MR. HRANITZKY: Okay. All right. Dr. 

Capra 

THE WITNESS: I'm not allowed to -- 

MR. THORPE: I think -- 
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16:30:26 ]_ 


THE WITNESS: -- ask questions? 


16:30:32 5 


MR. THORPE: I think -- I think we 
better go off the record for a minute, and 
I think you need to talk to your client for 
a minute -- or to your expert because I 


16 : 30:4010 


don't want to get this into a situation 
where we have to do a little phone calling. 
MR. HRANITZKY: Right. 

VIDEOGRAPHER: Okay. We're off the 
record at 4:30 p.m. 


(AT THIS TIME A BRIEF RECESS WAS 
TAKEN, AND THE PROCEEDINGS THEREAFTER 


16:37:0615 


RESUMED AS FOLLOWS:) 

VIDEOGRAPHER: Okay. We're back on 

the record at 4:37 p.m. 


16:37:1820 


MR. HRANITZKY: I'd just like to State 
for the record that Mr. Thorpe and I have 
discussed this, and we've agreed to strike 
the last comments of Dr. Capra from both 
the stenographic and videotape record of 


16:37:3025 


this deposition. Is that your -- 

MR. THORPE: That's my understanding, 
and I'll agree to that. 


(By Mr. Thorpe) 

Q- Dr. Capra, during the break you discussed some 
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16:37:38 i issues with the attorney for the CTR; and I need to make 

2 it clear that you are here as an expert witness for CTR. 

3 And you are here in an adversarial situation. I am 

4 asking questions, and this is a discovery deposition. 
16:37:52 5 This can be used at trial and will be used in 

6 preparation for your trial testimony. Most likely I 

7 will not be the person doing that. This information 

8 will be provided but will be used in your deposition. 

■9 We do not necessarily have to do a logical sequence of 
i6:38:i4io questions. That is not the way we do it in the law. 

11 It's not the scientific method. And I am permitted to 

12 ask the questions; and as an expert, based on your 

13 opinions and based on what you know, you can answer any 

14 way you want to. Is that understood? 


16:38:36 1 5 


A. That's understood. 


16 Q. Okay. Before the break I asked you to review a 

17 committee of counsel note -- a series of pages, that is 

18 the notes of the meeting of the committee of general 

19 counsel. And there's several issues that don't 
16:38:5620 necessarily pertain to Number 2 but do pertain to 

21 testimony you've provided either in discussing your 

22 opinions or in testimony you've given earlier. Have you 

23 had an opportunity to review this document? 

24 A. I have skimmed it quickly. 


16:39:2025 


Q. Okay. Do you know what the committee counsel 
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16:39:22 1 


16:39:30 5 


16:40:1420 


A. NO . 

Q. Do you know their interaction with CTR? 

A. No. 

Q. Under -- Do you know any of the individuals who 


6 are noted in this particular document? 

7 A. No, other than I know some of the scientists 

8 that are referred to in the document. 

9 Q. But not the individuals who are being -- 

10 A. No. 

11 Q. -- paraphrased. 

12 A. No. 

13 Q. Okay, Under Special Projects, the last 

14 sentence states, "Jacob then defined the special 
16=40:0215 projects and their origin in litigating lawyer needs"; 

16 is that correct? 

17 A. Tell me where you are, please. 

18 Q. Under Jacob, first notation. 

19 A. Okay. All right. 


Q. And it states, "Purpose 1 - develop witness - 


21 stimulate the interest of doctors. Number 2 - develop 

22 information re gaps in knowledge"; is that correct? 

23 A. That's correct. 

24 Q. The infor -- information provided here suggests 

16 : 40:2625 that special projects were created for litigation needs; 
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is that correct? 

2 

A. I don't know that. 

3 

Q. As it's stated here, is that a correct reading? 

4 

A. No. I mean, I don't know that based on what 

16:40:38 5 

I'm reading here. 

6 

Q. Is that how it is written. Doctor? 

7 

A. What I read here is that one individual has 

8 

said that two of the purposes of special projects were, 

9 

one, develop witnesses and, two, develop information. I 

16:40:58 1 Q 

don't know the percentage that he meant one versus two. 

11 

I don't know how authoritative Mr. Jacobs is. And 

12 

develop information re gaps in knowledge is do research. 

13 

So it may be that — that this represents a — a minor 

14 

part of what they were doing was to develop witnesses. 

16 : 41:1815 

I don't know that. I cannot judge that based on this 

16 

one paragraph. 

17 

Q. Can you judge it on anything that was provided 

18 

to you by the CTR -- 

19 

A. No. 

16:41:2820 

Q. -- attorneys? 

21 

A. No. 

22 

Q. Can you make a judgment on anything else that 

23 

you've reviewed that would refute or support that? 

24 

A. I have no comment. I don't know. 

16:41:3825 

Q. Did -- Was that same issue addressed in the 


BEAUMONT, TX / / I .\ HOUSTON, TX 

(409) 039-4407 I ' % L ^—11 (713) 523-5400 


http://legacy.library.ucsf.ec©dirf4»nl^?®Q<2WpfflWv.industrydbCCiiTf^rTtS. f LJcsf.edu/docs/xfjl0001 



217 


16:41:44 


JAMA article? 


16:41:56 5 


16:42:04 1 Q 


A. The JAMA article did address the issue of what 
special projects was doing. I disagree with the 
conclusions of the JAMA article. 

Q. You were not the author, were you? 

A. No. 

Q. And you were not the person who reviewed that 
article. 

A. No. 

Q. And you have not reviewed the documents that 
were quoted in that article. 

A. That's correct. 


Q. Doctor, under -- the next -- the next person 
who was quoted in here is Brown; is that correct? 


16:42:16 ^ 5 


A. That's correct. 


16 Q. And'it states, "Not all of these people make 

17 good witnesses, but they are -- but they are valuable; 

18 E.G., Eleanor Macdonald, who -- who knows many people, 

19 has ideas, and is sympathetic. Lawyers cannot testify. 
16 : 42:3220 We need people who can." Is that a correct reading? 

21 A. That's what I read. 

22 Q. Do you have any comment on that statement? 

23 A. No. 

24 Q. Page 2, it's a continuation of Stevens. And 

16:42:4825 from the original page it says, last sentence, "He is 


BEAUMONT, TX 
( 409 ) 839-4407 


http://legacyJibrary.ucsf.eciadirf4BDl^)ffEBQCWpfflWv.industrycf : o°cufyidt1t T s t .Cicsf.edu/docs/xfjl0001 



218 


16:42:54 i concerned over the fact that some names appear on the 

2 list time and time again; such as Sterling, Furst, 

3 Aviado, who will start to lose credibility for 

4 themselves and for us. He is concerned about the 

16:43:08 5 quality of the science to cultivate witnesses." Is that 

6 a correct reading? 

7 A. That's what it says. 

8 Q. You mentioned earlier that you were familiar 

9 with Dr. Sterling's work or you reviewed his work; is 
i 6 : 43 : 2 oio that correct? 

11 A. I reviewed a couple of his papers. 

12 Q. Do you have any comment on that statement? 

13 A. On what statement? 

14 Q. The one that I just read to you. Doctor. 


16:43:28 1 5 


A. No. 


Q. Does it suggest that they're talking about 
using these people — or use of these people as 
witnesses? 

A. I have no idea. 


16:43:402 0 


Q. Would you turn to Page 3? 


A. (Complying.) 

Q. There's an entry made regarding Stevens; is 
that correct? 

A. Yes. 


16:44:0225 


Q. And it states, "Two other factors that concern 
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i6.44.06 me: I need to know what the historical reasons were for 

2 the difference between criteria for lawyers’ special 

3 projects and CTR special projects." Were you aware 

4 before this deposition that there were two different 
i 6 : 44 :i 8 5 types of special projects? 

6 A. No. 

7 Q- Secondly, it states, "I understand that there 

8 will be times when we need to get money into the hands 

9 of a researcher like Janus, but I would rather not 


16:4 4:30 ^ Q 


create a project that does not make any sense, 
parentheses, quote, pseudo science, end quotes, end 
parentheses." Do you know what pseudo science is? 
A. No. 

Q. Do you have any comment regarding that 


16:44:48 15 statement? 


A. No. 


17 Q- The next entry is Jacob, states, "When we 

18 started the CTR special projects, the idea was that the 

19 scientific director of CTR would review the project. If 

16 : 45:0620 he liked it, it was a CTR special project. If he did 

21 not like it, then it became a lawyers’ special project." 

22 Do you know what they meant by that? 

23 A. No, I don't. 

24 Q* The next entry is on Page 4, Jacob, "With 

,16.45.3225 Spielberger, we were afraid of discovery for FTC and 
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16:45:46 5 
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16:46:24 ^ 5 


16 
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16:46:3620 


21 
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24 

16:46:502 5 
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with Aviado, we wanted to protect it under lawyers. We 
did not want it out in the open." Do you have any idea 
what he meant by that? 

A. Absolutely none. 

Q. Are you familiar with attorney-client privilege 

and attorney work product privileges? 

A. Yes. 

Q. Does -- Do you believe that the statement that 
says, "We wanted to protect it under the lawyers" -- 
that they were talking about protecting it from 
discovery? 

A. I have no idea. 

Q. Would you turn to Page 5, Doctor? 

A. Okay. 

Q. There’s an interaction between -- Or there are 
statements listed under -- in the middle of the first 
part of the letter, Brown, Stevenson, and -- or Stevens 
and Brown. 

A. Okay. 

Q. First Brown says, "Exactly what you need 
it -- Exactly when you need it on paper, you don't want 
it on paper. These projects are not embarrassing to 
us.” Do you have any idea what he meant there? 

A. No. 

Q. It says, "He is concerned if the science is not 
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16:46:52 i worth a damn.” Second entry of Brown, "The issue is 

2 what conclusions you draw from this. Science is an 

3 argument." Do you know what he meant by that? 

4 A. No. 


16:47:04 5 


Q. Is that a correct reading? 

A. It is correct what it says here, yes. 

Q. Doctor, were you provided a copy of this 


document? 


A. No. 


16:47:12 ^ Q 


Q. And you've not had the time to read it 


completely and digest it; is that correct? 

A. That's correct. 

Q. You believe that you could make any opinions 
based on this document? 


16:47:22^5 


A. Only if I had -- understood it in the context 


of what it was, who these people were, what they were 
talking about. I mean, these look like the meetings 
that -- the minutes of a meeting; and they are talking 
in a lot of lingo that's familiar to them but not to m< 


16:47:402 0 


Q. It would be important to know who these people 


are. 


A. Sure. 


MR. THORPE: Could we mark that one. 


please? 


THE WITNESS: Did you want this back? 


BEAUMONT. TX 
(409) 839-U07 


HOUSTON, TX 
(713) 523-5400 


IMCOftPOPATEO 


http://legacy.library.ucsf.ecBidirf4BnnhfllffEBQCWpfflWv.industrydocuments.ucsf.edu/docs/xfjl0001 



1 

222 

COURT REPORTER: Yes. 

2 

(AT THIS TIME CAPRA EXHIBIT NO. 10 WAS 

3 

MARKED FOR IDENTIFICATION PURPOSES AND IS 

4 

FULLY DESCRIBED IN THE "EXHIBIT INDEX" 

5 

HEREIN. SAME WILL BE FOUND AT THE 

6 

CONCLUSION OF THIS DEPOSITION.) 

7 

(By Mr. Thorpe) 

8 

Q. Doctor, let's return to your disclosure 

3 

statement. 

16:48:24^ Q 

A. Okay. 

11 

Q. Number 3 states, and I quote, "The quality of 

12 

the research supported by CTR grants-in-aid have been 

13 

very high. Much of the research has been published in 

14 

prestigious and authoritative peer-reviewed journals in 

16:48:42 1 5 

the fields in which the research was done. Some of this 

16 

research has been very significant in the advancement of 

17 

particular fields in the biological sciences, including 

18 

fields of immunology, cellular and molecular biology and 

19 

oncology." Is that a correct reading? 

16:49:0020 

A. That's correct. 

21 

Q. What did you base this opinion on. Doctor? 

22 

A. On reading the reports of the -- the annual 

23 

reports and based on my own knowledge of what has been 

24 

supported by CTR based on the people I know that have 

16:49:222 5 

been supported by grants from CTR. 
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16:49:26 ^ 

Q. The individuals that you personally know who 

2 

have been supported by grants from the CTR, how many of 

3 

these individuals' grants were directly related to the 

4 

study of smoking- or tobacco-related diseases? And I 

16:49:40 5 

don't mean peripherally as we've been talking to -- 

6 

about or in a fundamental sense. I'm talking about 

7 

directly related. 

8 

A. Again, you'll have to define that for me. 

9 

Q. I'm talking about studies that -- 

16:4 9:56 ^ Q 

A. Do you call the mutation in P53 that was funded 

11 

under this program direct or indirect? 

12 

Q. That's one. That's very direct. Doctor. How 

13 

many of the other several thousand grants -- 

14 

A. I'd be happy to calculate that if you'd like. 

16:50:14 | 5 

but it was not part of my purview. What I said was that 

16 

many of the breakthroughs in modern molecular biology 

17 

and cell biology were made by people that were funded by 

18 

the CTR. 

19 

Q. And these individuals were also funded by NIH 

16:50:3020 

and -- 

21 

A. Absolutely. 

22 

Q. -- NCI and -- 

23 

A. Absolutely agree. 

24 

Q. -- all of the other -- 

16:50:3425 

A. That's correct. 
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16:50:36 1 


Q. -- institutes. 


16 : 51:001 0 


16:51:2220 


A. That's correct. 

Q. And it wasn't necessarily the monies that were 
funded by the CTR that were the breakthrough monies; is 


16 : 50:42 5 that correct? 


A. One will never know. 

Q. The funding that you received from CTR, Doctor, 
was that project completed during that four-year period 
or do you continue to study that area? 

A. We continue to study it. 

Q. And who supports that? 

A. The NIH, the NCI. 

Q. Did Welch also fund some of that? 

A. A little bit. Welch supports a much smaller 


16 : 51:1215 piece of it. 


Q. Welch is also -- You no longer have Welch 
funding. 

A. No. I had to give it up when I moved to 
Oklahoma, but I had Welch funding up until three days' 


Q. And not many people have Welch funding; is that 
correct? 

A. I don't know. There are 4 or 500 grants by 
Welch, but I don't -- I don't know if that's very many. 


16:51:3425 Maybe -- 
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16:51:34 1 


Q. For one state that might be a very large 


number. 


3 A. That's a lot of money in the State of Texas. 

4 Q. And there is a lot of money in the Welch 

i 6 : 5 i :44 5 Foundation, isn't there? 

6 A. Yes, there is. 

7 Q. Was any of the research that you did on human 

8 genes also done on the auspices of the Welch 

9 Foundation? 


16:51:561 0 


A. Yes. 


11 Q. So the monies -- or the project on the genes 

12 in the humans were not -- was not just funded by CTR; is 

13 that correct? 

14 A. That's correct. It started with a grant from 

16 : 52:1015 the Welch Foundation for $20, 000 a year. That got it 

16 started. It then went to the CTR, which funded it at 

17 the rate of about $75,000 a year for four years. And 

18 then when it had that level of maturity, well, we had 

19 published a half a dozen papers; and as people saw what 
16 : 52:2620 we were doing, it was funded by the NCI at the level of 

21 $125,000 a year for five years. 

22 Q. And the basic research that you conducted in 

23 that area under CTR was very important, wasn't it? 

24 A. I agree. I think so. 


16:52:4225 


Q. And you had attempted to get an NIH grant, and 
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16:52:50 1 

they didn't fund it -- 

2 

A. That — 

3 

Q. -- at that time. 

4 

A. That's correct. 

16:52:52 5 

Q. In fact, NIH is famous for being very 

6 

conservative -- 

7 

A. Agree. 

8 

Q* __ and not funding, new innovative things until 

9 

a lot has been published. 

16:53:001 0 

A. Right. And so in that regard CTR 

11 

performed -- that's part of the reason that I stepped 

12 

forward to defend CTR in this regard, because they 

13 

supported a critical amount -- a critical research 

14 

program that was undergoing -- under progress in my 

16:53:1815 

laboratory that was ripe for expanding from the Welch 

16 

type of support to the NIH-type support; and I had been 

17 

unsuccessful at that. And CTR stepped in and did that 

18 

for three or four years, and then we got NIH support and 

19 

have had it ever since. 

16:53:382 0 

Q. But none of your research has been directly 

21 

related. And I say directly. I'm talking about 

22 

directly related to smoking and health. 

23 

A. That's correct. 

24 

Q. And you testified earlier that you have no 

16:53:52 2 5 

information or any facts that would dispute that a 
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16:53:56 \ limited number of CTR grants are specifically for study 

2 of smoking and health; is that correct? 

3 A. It is obviously the opinion of one individual 

4 on the SAB and a survey that you presented to me that 
16:54:26 5 in __ i n some limited sense there may be -- between 10 

6 and 25 percent of the support is for work directly 

7 related to smoking and health. Whether that is an 

8 accurate statement or not, I don't know. 

9 Q. Assume for me that Dr. Glenn also agreed with 


16:54:42^0 I that. 


11 A. I wouldn't be surprised. 

12 Q. Doctor, Number 4 of your enumerated opinions 

13 states, "Researchers supported by CTR grants-in-aid have 

14 similar independence in carrying out their research than 
16 : 55:0815 that accorded researchers sponsored by private research 

16 granting organizations (such as the American Cancer 

17 Society, National Multiple Sclerosis Society, National 

18 Arthritis Association, and the Damon Runyon 

19 Foundation)" -- Are these -- As a side bar, are these 
16 : 55:2620 all institu -- or groups that have funded your research? 

21 A. That's correct. 

22 Q. This opinion goes on to say, "or by the major 

23 governmental funding agencies (such as the National 

24 Institutes Of Health). A substantial number of CTR 
16 : 55:4225 grantees have also received support from these other 
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organizations. Had CTR attempted to interfere in their 
research, these researchers could -- and very likely 
would have gone elsewhere for funding”; is that 
correct? 

A. That's correct. 

Q. That's a correct reading of your opinion. 

A. It's a correct reading of my opinion, and 
that's testimony to Mr. Hranitzky's capacity to write 
very quickly when I'm talking. 

Q. Doctor, what did you base that opinion on? 

A. Well, I based it on the fact that I had CTR 
funding; and never once did CTR have any — ask for any 
prepublication information concerning my papers. It was 
no different than these other agencies. And in my 
discussions with a number of my colleagues, that was 
their opinion as well. They had never had any 
interference by CTR. The last point, which said, "A 
substantial number of grantees also received support 
from other organizations," that is based on the 
documents that Mr. Hranitzky provided me as well as my 
own experience. And my last statement, which is 
entirely speculative and is based on my experience on a 
large number of research advisory committees, "Had CTR 
attempted to interfere in their research, these 
researchers could -- and very likely would -- have gone 
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16 : 57:20 i| elsewhere for funding," that is -- If the word had 


gotten around that CTR attempted to influence the 
publication of results, people would not go to them for 
money -- very few people would. 


16:57:32 5 


Q. Before this deposition and before you began to 


6 prepare for this deposition, were you familiar with 

7 the -- with Dr. Homburger's studies? 

8 A. No. 

9 Q. Was that information provided to you at the 
16 : 57:4610 time that you began to prepare for this -- 

11 A. In some -- The information that you have in 

12 your files that I was provided is what I was provided. 

13 Q. Okay. And you were not aware of the studies by 

14 Dr. Henry and Dr. Kouri at that time. 


16 : 58:0815 


A. That's correct. 


Q. Doctor, have you ever had contract funding from 


any entity? 


A. Yes. 


Q. Which entities? 


16:58:1820 


A. From a couple of small biotechnology companies 


and from Schering Plough. 

Q. Were these contracts for proprietary type of 
research? 

A. Yes. 


16:58:302 5 


Q. And by proprietary I mean product development. 
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16:58:34 ]_ 


A. In that sense, yes. That is -- The deal is 


very straightforward. They own the data. They own the 
results. 

Q. Did you publish that data? 


16:58:44 


A. In some instances, yes. In others it's still 


being worked on. 

Q. And this information is proprietary based on 
that; isn't that correct? 

A. That's correct. 


16:58:54 1 Q 


Q. The studies that I've referred to in terms of 


Dr. Homburger's work and Drs. Henry and Kouri was the 
information that was being generated with regard -- Let 
me — let me back up. That -- Those studies were on 
inhalation studies; is that correct? 


16*59:1615 


A. That's correct. 


Q. And they were studying both development of an 
inhalation model as well as studying the development 
of -- of -- or the possible development of lung and 
respiratory-type tumors; is that correct? 


16:59:3020 


A. Yes. 


Q. Okay. Based on your reading and your review of 
that information, was there any proprietary research 
other than possibly the invention of a smoking machine 
done in that research? 


16:59:44 25 


A. Not to my knowledge, but I don't know. And I 
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16:59:48 i would also make the point that proprietary concerns are 

2 not the only reason why contract research might be not 

3 published. There may be many other reasons. 

4 Q. But the primary reason is proprietary research. 

17 : 00:10 5 A. The primary reason is proprietary in general. 


17 :00:18 Q 


Q. And not the information that's being 
generated -- 

A. That's -- 
Q. by the research. 

A. -- correct. 


12 Q. Doctor, what can you tell us about the 

13 information that you've been provided regarding Dr. 

14 Homburger's studies? 

17 : 00:3015 a. My information there is almost entirely from -- 

16 It's in the Microbiological Associates -- the Blue Book. 

17 It's in the Kouri and Henry affidavits, and it's in the 

18 Hamm affidavits. That's where my information comes 

19 from. And actually I should say that I caught a little 

17:00:5620 snippet of Dr. Homburger -- a picture of him in 

21 something about him on the news about two or three weeks 

22 ago on CNN in an airport. 

22 Q- Dr. Capra, do you read Science? 

24 A. I do read Science. 

17 : 01:1225 Q. Could you tell us what Science is? 
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i 7 ioi:i 4 i A. It’s the most prestigious journal in our field. 

2 Q. That might be disputed by the British. 

3 A. Right. But it's one of the most prestigious 

4 journals in our field. Let's put it that way. 

i7:oi:24 5 q. They -- they publish primarily scientific 

6 articles as well as editorials; is that correct? 

7 A. That's correct. 

8 Q. Do they also publish letters? 

9 A. They do. 

17.01.34^0 Q. And these letters are oftentimes in response to 

11 either articles or editorials; is that correct? 

12 A. That's true. 

13 Q. And these are also not -- They're not peer 

14 reviewed, but they would be reviewed by the editors; is 
17 : 01:5015 that correct? 

16 A. For interest probably. 

1 7 Q* You state that CTR -- if CTR had attempted to 

18 interfere with research, these researchers very likely 

19 would have gone elsewhere for funding. And you 

17. 02.0820 would -- you stated earlier also in your testimony, and 

21 correct me if I mischaracterize it, that if that was 

22 a if that was something that was done, that people 

23 would avoid the CTR. 

24 A. People would have known about it. It would 

17.02.2225 have been extant in the scientific community is what I'm 


17:01:24 5 


17:01:34 IQ 
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17 : 02:24 i| saying 


17 : 02:36 5 statement in a letter in the same journal. 

6 A. Okay. Okay. 

7 MR. THORPE: I'd like to have that 


Q. Doctor, I'd like to show you a letter that was 
published by Freddy Homburger in Science on the 6th of 
September 1996. And it is in response to Dr. Glenn's 


8 marked. 

9 (AT THIS TIME THERE WAS AN 

10 OFF-THE-RECORD DISCUSSION, AND CAPRA 

11 EXHIBIT NO. 11 WAS MARKED FOR 

12 IDENTIFICATION PURPOSES AND IS FULLY 

13 DESCRIBED IN THE "EXHIBIT INDEX” HEREIN. 

14 SAME WILL BE FOUND AT THE CONCLUSION OF 

15 THIS DEPOSITION.) 

16 (By Mr. Thorpe) 

17 Q. I apologize. I only have one copy of this. 

18 Dr. Capra, the statements that are made in this letter 

19 from Dr. Homburger, obviously, as we said, were not peer 

17 : 04:5020 reviewed and -- However, these are statements by the 

21 researcher who was involved; is that correct? 

22 A. I agree. 

23 Q. And he states that -- He was responding to Dr. 

24 Glenn's statement that, quote, has -- that the "CTR has 

17:05:0625 always encouraged investigators to publish results of 
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i7:05:io i research whether favorable or unfavorable to the tobacco 

2 industry"; is that correct? 

3 A. That's correct. 

4 Q. And did Dr. Homburger have a contrary 
17:05:20 5 experience with CTR? 

6 A. He apparently did. His views at least in 1996 

7 apparently were contrary to that position, yes. 

8 Q. And, in fact, does he not quote someone who we 

9 have seen before, a Mr. Jacob -- 

10 A. Uh-huh. 

11 Q. -- that threatened "he would never get another 

12 penny from CTR if we published the paper"? 

13 A. That's correct. 

14 Q. And do you know whether or not he published 
17 : 05:4815 that paper? 

16 A. I believe he did. 

17 Q. Did he amend some of the language or change the 

18 wording in that paper? 

19 A. I'm -- I'm told that he did. 


17:06:002 0 


Q. Who told you that? 


21 A. It's in some of the documents that I read. 

22 Q. You did not see the paper; is that -- 

23 A. No. 

24 Q. -- correct? And it was published in the 

17 : 06:1025 Journal of the National Cancer Institute; is that 
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correct? 
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2 

A. 

That's correct. 

3 

Q. 

An is that a peer-reviewed journal? 

4 

A. 

Yes. 

17:06:16 5 

Q. 

And is it a fairly prestigious journal -- 

6 

A. 

Yeah. 

7 

Q. 

-- in the cancer world? 

8 

A. 

Yeah. It's pretty good. 

9 

Q. 

It doesn't come to the level of Nature -- 

10 

A. 

Science. 

11 

Q. 

-- or Science. 

12 

A. 

NO/ but it's a pretty good journal. 

13 

Q. 

Have you published in Science? 

14 

A. 

In Science, yes, not in the Journal of the 

17:06:28X5 

National 

Cancer Institute. 

16 

Q. 

But your research is not directed towards 

17 

oncology 

or -- 

18 

A. 

No. 

19 

Q. 

-- oncological systems. 

17:06:3820 

A. 

No. 

21 

Q. 

At least on its face, is this letter to Science 

22 

contrary 

to that statement in your opinion -- 

23 

A. 

Well. 

24 

Q. 

-- at least his opinion and his -- his 

17:06:522 5 

experience? 
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2 
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17:07:14 5 
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17:07:38 1 0 
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17 : 07:5615 
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17:08:1625 
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A. His experience is different than my experience. 
And I think that if his experience were more than unique 
to him, it would surely be an issue. But as best I can 
tell, his experience was either unique or such a small 
number of researchers had this problem, that it was not 
something that in the scientific community was viewed to 
be an issue with CTR. That's why I say what I said, 
that had CTR attempted to influence the publication of 
the results of anybody's research, it would have been 
like wildfire through the scientific community; and 
people would not have applied for grants. 

Q. Do you know whether Dr. -- Dr. Homburger's 
research had been funded for a long time by CTR? 

A. I don't know that. I don't know but I think 
so. I think they had funded it -- 

Q. This was a long-term inhalation study -- 

A. Yeah. 

Q. -- is that correct? 

A. Yeah, I believe it- was. 

Q. And the study was done in -- in a hamster 
population -- 

A. Yeah. 

Q. -- is that correct? And do you know whether or 
not CTR raised an issue of contamination by Sendai 
viruses? 
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17:08:18 \ 

A. Don't know. 

2 

Q. Do you know what the results of that study was? 

3 

A. Don't know. 

4 

Q. Did it involve laryngeal cancer or you just 

17:08:28 5 

don't know? 

6 

A. I know something about -- that it had something 

7 

to do with laryngeal cancer, but I'm not intimately 

8 

familiar with it. 

9 

Q. Do you know whether Dr. Homburger actually 

17:08:361 0 

showed that there was an increase -- a statistical 

11 

increase in laryngeal cancer in hamsters in his smoking 

12 

model? 

13 

A. I believe that's correct. I did see those 

14 

references to that, and -- but I am not -- I did not 

17 : 08:501 5 

study those papers. 

16 

Q. So you don't know what changes were required or 

17 

done. 

18 

A. I do have an understanding that Homburger's 

19 

results were contentious, that it wasn't as -- it wasn't 

17:09:0420 

a slam dunk effect. It was a modest effect. 

21 

Q. But the studies were starting to show that 

22 

modest effect. 

23 

A. Right. 

24 

Q. Doctor, what is meant by in medical terms a 

17:09:202 5 

latency period? 


BEAUMONT, TX /- 1 T~ *\ HOUSTON. TX 

(409) 839-4407 I V V L * (7l3) 523-54QO 


http://legacy.library.ucsf.edi i/'ii:i/pm07300./paWv.industrydoccjiTFen i ts. i ucsf.edu/docs/xfjl0001 



238 


17 : 09:22 1 


17:09:40 5 a latency period. As opposed to you step out in front 

6 of a lightning bolt, and you get hit by lightning, and 

7 you die. And that's -- There's no latency period. 

8 Q. And, in fact, for most carcinogens, not ones 

9 that are just the serious franklike -- 


17:09:54 ]_ Q 


A. Well, there's a period of time between 
the -- say, the insult and the phenotype. That is, you 
can be exposed to tobacco smoke for ten years; and the 
disease would be seen in years 15 to 20. That would be 


A. . Right. 


17 : 09:5815 


Q. -- like radiation -- 
A. Right. 

Q. -- you do see a latency period. 

A. That's right. 

Q. And so studies that would be involved in trying 


16 to reproduce human cancers, particularly by smoking, 

17 would be studies that may necessarily take a long period 

18 of time. 

19 A. Yes. I understand that. But -- And I'm just 
17 : 10:1220 getting into a debate with you now, and I shouldn't be 

21 doing this. But this indica -- This suggests that in 

22 1960 people understood this; and I don't think they did, 

23 nor did they in 1970. They were beginning to appreciate 

24 it in 1980. 


17:10:2625 


Q. But the issue is not whether they appreciated 
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that. His study showed tha.t, and it appears from his 
letter that CTR was concerned with his publication of 
that information. 


17:10:26 i 


17:10:38 5 


17:10:58 \ Q 


17 : 11:2015 


A. In his view, yes, apparently. 

Q. Doctor, were you provided what I've referred to 
earlier as the Blue Book? 

A. Yes. 

Q. And would you just look at that to see if that 
is, in fact, a reproduced copy of the, quote. Blue Book? 

A. It appears to be, yes. Yes. 

Q. Do you know when that was published? 

A. Well, I should know. I think it was '78 or 
something like that. I don't know. 

Q. Or was it in the '80s? 

A. I don't know. Do you know? 


16 Q. To be honest, I don't. 

17 MR. HRANITZKY: It's 1984. 

18 Q. '84. I was going to say I think it's on the 

19 front, and it is. 

20 A. Yeah. 

21 Q. February 28th, 1984. You had an opportunity to 

22 review that; is that correct? 

23 A. Yes, I did. 

24 Q. And prior to this deposition, you were 

i7:ii:38 2 5 also -- you had an opportunity to look over the 
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i7:ii:4z i affidavits by Drs. Kouri and Dr. -- 

2 A. Henry. 

3 Q. -- Henry; is that correct? 

4 A. Yes. 


17:11:52 5 


MR. THORPE: We're going to have to go 


off the record for a minute so X can find 


this . 


17:22:28 Q 


VIDEOGRAPHER: Okay. We're off the 

record at 5:12 p.m. 

(AT THIS TIME A RECESS WAS TAKEN, AND 


THE DEPOSITION WAS RECESSED. IT WAS AGREED 
BY ATTORNEYS OF RECORD THAT WE WOULD 
RECONVENE IN THE MORNING, SEPTEMBER 5, 

1997, AT 10:15.) 


10:17:20 15 


VIDEOGRAPHER: Okay. We're back on 


the record September 5th, 1997, at 10:17 


a ,m. 


18 EXAMINATION BY MR. THORPE (continued): 

19 Q. Good morning. Dr. Capra. We're here to 
10 : 17:2820 continue on your deposition that began yesterday. And 

21 as the court reporter said, you're still under oath. 

22 And all of the things that we said earlier on still hold 

23 in terms of breaks and -- and questions you don't 

24 understand. 


10:17:4625 


Before we get started with the questions, there 
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10:17:50 i were two documents that I wanted to get marked. And the 

2 first one is a letter to you from Richard Friary. And 

3 it was the letter regarding some of the information they 

4 sent to you as well as the answer to your inquiry about 
io:i 8 :io 5 the SABs per diem payments. 

6 A. I've seen that. 

7 Q. And the second document is a copy of your -- 

8 the cover letter of your grant application plus the 

9 publications and the other things that we discussed. 


10:18:381 0 


A. Yeah. I'd like to make it clear that that's 


three -- probably was culled from three different 
documents. 

Q. Maybe even four. 

A. It could be. 


10:18:4615 


MR. HRANITZKY: I notice that this 


document is highlighted in some places. 


MR. THORPE: We can -- 


MR. HRANITZKY: Can — Idon't believe 
that the highlighting was on the document 


10:18:5420 


that I sent to -- 


MR. THORPE: The highlighting was not 
on the document. And we can have it 
copied. I would rather have a clean copy 
put in, so -- 


10:19:0225 


MR. HRANITZY: Well, I'd prefer we had 
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10:19:04 ^ 


a clean copy put in as well. 


10:19:12 5 


MR. THORPE: And since .it was 
highlighted in yellow, the clean copy 
will -- by simply copying that. And we can 
either have the court reporter copy it 


or -- and put the clean copy in or we can 
have it copied here. 

MR. HRANITZKY: Why don't we just do 
that during the break? 


10:19:18 ^ Q 


MR. THORPE: Okay. All right. 


That 'll be fine. 

MR. HRANITZKY: We'll use this for 
now. And those are Exhibits 12 and 13? 

(AT THIS TIME CAPRA EXHIBIT NOS. 12 
AND 13 WERE MARKED FOR IDENTIFICATION 
PURPOSES AND ARE FULLY DESCRIBED IN THE 
"EXHIBIT INDEX" HEREIN. SAME WILL BE FOUND 
AT THE CONCLUSION OF THIS DEPOSITION.) 

MR. HRANITZKY: So the Richard Friary 


10:19:2820 


letter is 12. 


21 (By Mr. Thorpe) 

22 Q. Dr. Capra, we've had a lengthy break between 

23 the two days of the deposition. I need to ask you if 

24 you -- After the deposition ceased -- stopped yesterday, 

* 10 : 20:3825 did you talk with the lawyer for CTR, Mr. Hranitzky? 
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10:20:44 ]_ 


A. I did. 


10:20:54 5 


10:21:14 5 


10 : 21:2620 


Q. And what did you talk to him about? 
A. We did not discuss the case. 

Q. What did you talk about? 

A. Mr. Hranitzky had an acute acun -- 


6 conjunctivitis in his left eye; and I drove him to my 

7 home/ got him softie Neothricin ointment and Blephamide, 

8 administered to him, and sent him back to his hotel. 

9 Q. And as I understand from counsel/ that it 
io: 2 i: 08 io helped and you did a good deed. 

11 A. That's right, even though I'm not practice -- 

12 Q. Licensed -- 

13 A. -- licensed 

14 Q. -- to practice. 


A. -- to practice in Oklahoma as of yet. 

Q. They didn't even give you an institutional — 

A. Not even that. 

MR. HRANITZKY: You can't do a pro hac 

vice 

MR. THORPE: No, not here. But they 
do have an easy system. They give you an 
institutional license so that you don't 
have to apply as long as you just practice 
within that institution. 

(By Mr. Thorpe) 
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10 : 21:40 i q. Did you discuss this -- your testimony of 

2 yesterday or the case at all with anyone last night or 

3 this morning? 

4 A. I discussed it with my wife last night. 

10 : 21:52 5 q. And general terms or did you -- 

6 A. In general terms. 

7 Q. she was curious what happened? 

8 A. No. Mainly she was concerned about my neck 

9 hurting. 

10 : 22:0210 Q. So she's mad at me too, huh? Did you talk to 

11 anyone else about what went on -- 

12 A. No. 

13 Q. -- yesterday? Did you do any further 

14 research -- 


10:22:14 1 5 


A. No . 


16 Q. -- or any other reading last night? 

17 A. Not about this. 

18 Q. Did you go over and see your new house? 

19 A. I did. 

10 : 22:2220 Q. And it closed yesterday? 

21 A. It did. 

22 Q- Wild, good. Doctor, yesterday, I think we 

23 ended our deposition questions on Item Number 4. And we 

24 had begun to -- 


10:22:5025 


MR. HRANITZKY: This is item 4 of -- 
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MR. THORPE: Of his -- 


MR. HRANITZKY: — his expert -- 
MR. THORPE: -- expert -- 


MR. HRANITZKY: -- witness 


10:22:52 5 


statement — 


MR. THORPE: -- opinion. Yes, his 
expert witness statement. 


MR. HRANITZKY: -- which is Exhibit 5. 


(By Mr. Thorpe; 


10:23:02 J Q 


Q. And you had looked at the Blue Book and 


identified it as a document that you had seen prior to 
this deposition -- 
A. Right. 

Q. -- is that correct? 


10:23:14 J 5 


A. That’s correct. 


Q. And when you first looked at that document, did 
you read it over completely? And the document I'm 
referring to is the Blue Book; but it's also officially 
titled, "Chronic Exposure of Mice to Cigarette Smoke." 


10:23:3620 


A. I read it as completely as one could read a 


document like that in approximately an hour and a half. 

I did not study it in detail, but I attempted to get 
the -- the gist of what the issues were contained within 
that book. 


10:23:5225 


Q. And in your reading you didn't try to analyze 
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10:23:54 i the data or do any statistical correlations or anything 

2 of that nature? 

3 A. No. But I certainly noted one of the major 

4 observations there concerning the number of mice that 
io:24:08 5 had gotten tumors. And, I mean, I can remember those 

6 numbers, I think, from a long time ago. I think I read 

7 that in February or March. But I still remember that 

8 the number of mice that got tumors in the control group 

9 and the experimental group,was not dramatically 
10 : 24 : 321 q different. That I remember. 

11 Q. Did you also know that that study had 

12 also -- or the data that was included in that study was 

13 also later published by Dr. Carol J. Henry and Dr. 

14 Richard Kouri, K-o -- 

15 A. Yes. 

16 Q. -- u-r-i? 

17 A. Yes, I did. 

18 Q. Did you, by chance, look at that -- 

19 A. I didn't. 


10:24:54 2 Q 


Q. -- paper? 


A. No. 

Q. I have a copy of that paper. Doctor. And the 
paper was published in the -- 

A. Journal of the National -- 


10:25:1025 


Q. -- Journal of the National Cancer Institute. 
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A. Yeah. I actually did pull the abstract of that 

2 

up on the web. 

3 

Q. And it was published in July of 1986? 

4 

A. Right. 

10:25:22 5 

Q. So you did not do any comparing or contrasting 

6 

of the data listed in the Blue Book versus the JNCI 

7 

paper? 

8 

A. No. 

9 

Q. Did you want to look at that? 

10:25:42 ^ Q 

A. Not particularly. I mean, I will try to study 

11 

it before trial if this is an issue; but I think I am 

12 

aware enough of this to answer anything other than the 

13 

most technical of questions about it. 

14 

Q. Was this paper also discussed in detail in Dr. 

10:26:2015 

Roggli's deposition? 

16 

A. That's correct. And that deposition I did read 

17 

in some more detail. 

18 

Q. And was it also -- Was that same -- Was this 

19 

data and those papers also discussed in Dr. Hamm's 

10:26:4220 

affidavit? 

21 

A. That's correct. And that's -- that -- that I 

22 

read in some detail. 

23 

Q. And Dr. Hamm's affidavit is -- was that, as we 

24 

said earlier, an affidavit, not a -- 

25 

A. Correct. 
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10:27:02 5 
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10 : 27:1810 
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10:27:361 5 
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Q. -- deposition. 

A. That's correct. 

Q. And do you know the circumstances in which Dr. 
Hamm's affidavit was requested? 

A. I have some incomplete knowledge about it, but 
I don't really know. I mean -- 

Q. What's your understanding? 

A. My understanding is that C -- CTR attorneys 
requested an affidavit from Dr. Hamm in response to the 
Roggli deposition or statement. 

Q. Do you know if Dr. Hamm has been deposed? 

A. I have no idea. 

Q. Would that be -- that deposition be important 
for you to form your opinions in or -- in preparation 
for trial? 

A. I would certainly read that in preparation for 
trial. I do not know Dr. Hamm. 

MR. THORPE: And I'd like that one 
marked. 

(AT THIS TIME CAPRA EXHIBIT NO. 14 WAS 
MARKED FOR IDENTIFICATION PURPOSES AND IS 
FULLY DESCRIBED IN THE "EXHIBIT INDEX" 
HEREIN. SAME WILL BE FOUND AT THE 
CONCLUSION OF THIS DEPOSITION.) 

MR. THORPE: Okay. And if you'd mark 
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10:27:52 


it over the -- You did. Thank you. 


(By Mr. Thorpe) 

Q. Dr. Capra, you've also stated yesterday that 
you have seen the affidavits of both Dr. Carol Henry and 


10:28:14 5 Dr . Kouri . 


A. Yes. I have copies of them here. They were 
made available by Mr. Hranitzky. 


10 : 28:2610 


MR. THORPE: I would like to present 
both of these affidavits together. 

MR. HRANITZKY: Together. 


MR. THORPE: And we'll mark out the 
previous exhibit, and I would like them 
marked as one exhibit this time. 

COURT REPORTER: Exhibit 15. 

(AT THIS TIME' CAPRA EXHIBIT NO. 15 WAS 
MARKED FOR IDENTIFICATION PURPOSES AND IS 
FULLY DESCRIBED IN THE "EXHIBIT INDEX" 
HEREIN. SAME WILL BE FOUND AT THE 


CONCLUSION OF THIS DEPOSITION. 


(By Mr. Thorpe) 

Q. There's a couple of issues in -- 


COURT REPORTER: Wait. 


MR. THORPE: Sorry. 


A. Go ahead. 


10:28:582 5 


MR. THORPE: Do that again. 
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1 (By Mr. Thorpe) 

2 Q. There's a couple of issues in Dr. Henry's 

3 affidavit that I -- Hold off for just a second. I'd 

4 like to have this one marked. I think I have some 
10:29:12 5 notations in there that -- 

6 (AT THIS TIME CAPRA EXHIBIT NO. 15 WAS 

7 RE-MARKED FOR IDENTIFICATION PURPOSES AND 

8 IS FULLY DESCRIBED IN THE "EXHIBIT INDEX" 

9 HEREIN. SAME WILL BE FOUND AT THE 


10:29:28 1 Q 


CONCLUSION OF THIS DEPOSITION.) 


11 MR. THORPE: I'm having another one 

12 marked as 15 so there will be a clean copy. 

13 (By Mr. Thorpe) 

14 Q* A number of different issues are enumerated in 
10:29:5215 Dr. Henry's affidavit, I think 1 — for the sake of the 

16 deposition, 1 through 44; is that correct? 

17 A. I got it. 

18 Q. Okay. I would like to turn to Number 21. And 

19 it states that, "A final report was drafted for all CTR 
10 : 30:2620 contract work at MAI so that the diverse and complex 

21 research funds -- findings could be documented for CTR 

22 reference and internal MAI use"; is that correct? 

23 A. I read that correctly, yes. 

24 Q. Okay. And in your research and your 

10 : 30:4025 preparation for this deposition, is it your 
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understanding that MAI had a long-term fund -- or had 
long-term funding from CTR? 

A. It is my understanding that MAI had a contract 
from CTR to develop an inhalation model and that that 
was reasonably long-term. I don't recall exactly how 
long. 

Q. And was it also a contract to also study the 
effects of smoking on the develop -- or the possible 
effects of smoking on the development of tumors? 

A. I don't know that for a fact, but it makes 
sense from what I know. 

Q. Okay. Number 2 -- 22, although probably 
grammatically incorrect, it states, "I and Dr. Kouri 
were the primary authors of the final report submitted 
by MAI to fulfill it's contractual obligations," 
correct? 

A. Got it. 

Q. Okay. Number 24 states, "During these six 
months our work on the final report was overseen on a 
regular basis by Dr. Gardner -- Dr. William Gardner and 
attorney Tim Finnegan, a lawyer for CTR." I believe 
that you stated earlier that you're familiar with 
contracts. 

A. Yes. 

Q. Is that a usual process? 
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10:31:54 1 


A. Not usual but not -- not unprecedented. 

Q. Taken in the context of what you've read in 
terms of the affidavit and what you know about the 
dispute in this situation, would you consider it 


10 : 32:12 5 UnUSUal? 


10:32:40^ 5 


6 A. Rephrase the question, please. 

7 Q. You've -- you've -- you've read this -- the 

8 affidavit, and we're simply going over some of the -- 

9 A. Right. 

io:32:28io Q. -- enumerated points. However, you've also 

,11 read Dr. Roggli's deposition regarding this. You've 

12 read over some of the Blue Book. 

13 A. Right. 

14 Q. And you understand the dispute that -- that -- 

10 : 32:4015 A. Subsequently. 

16 Q. -- goes around 

17 A. Right. 

18 Q. -- this particular study. Based on all of that 

19 knowledge, do you believe that it is unusual, in terms 
10:32:5020 of what I just read, for an attorney and Dr. Gardner to 

21 be overseeing the finalization of a report? 

22 A. I don't know if I would characterize it as 

23 unusual because I don't know what you mean by that. 

24 Q. Well, let's turn to Number 25. Dr. Henry 

io:33 :1225 states that, "The involvement of CTR and its counsel was 
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10 : 33:16 i unusual and intrusive in writing a final report of 

2 scientific research requested and approved by the 

3 sponsor." At least in her opinion, it is unusual and 

4 was intrusive; is that correct? 


10:33:30 5 


A. That’s apparently her opinion, yes. 


6 Q. Okay. And Number 26 states that, "Attorney 

7 Finnegan advised Dr. Kouri and me that the final report 

8 was not to contain our interpretations or discussions of 

9 the results or how the results might relate to humans. 

07:40:0010 Mr. Finnegan appeared to be the control point in 

11 approving drafts." Is that unusual? 

12 A. I would not want to characterize it as unusual. 

13 I think that it's almost like the circumstances you 

14 described to me earlier. This is an affidavit. This 

10 : 34:0815 has not b een subject to cross-examination. This has not 
, 16 been subject to any other understanding than Dr. -- Dr. 

17 Kouri.and Dr. Henry. And while I have no reason to 

18 doubt their interpretation of what went on, it's not 

19 necessarily an accurate reflection of exactly what 
10:34:3020 happened. 

21 Q. Is -- Did anyone from CTR or anyone involved in 

22 this litigation provide you with a deposition that was 

23 taken on Dr. Carol Henry? 

24 A. No. 


10:34:4025 


Q. And do you know if it has been? 
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A. I have no idea. All I'm aware of is this 
affidavit. And yesterday I was instructed by you about 
the difference between an affidavit and a deposition. 

And if I understand correctly, this is an affidavit. 

Q. Yeah. Counsel did provide an affidavit to you 
but didn't provide you Dr. Henry's deposition; is that 
correct? 

A. That's correct. Nor was I aware that one had 
been done. 

Q. Okay. In your experience with contract work or 
with that type of work, have you been instructed not to 
include your interpretations in data that you've 
submitted? 

A. I have not. But I do not view that as either 
unethical, inappropriate, or -- or unusual. 

Q. But you've never been requested to do that? 

A. I have not been requested to do that. We 

are -- If I understand correctly, we're talking about a 
contract between CTR and MA; and they are simply saying, 
"Give us the data" -- If I read this correctly, it says, 
"Give us the data. Don't give it your interpretation of 
the data." 

Q. The data that was -- that was accumulated was 
data that Dr. Kouri and Henry accumulated over a number 
of years; is that correct? 
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10:36:08 1 


A. Correct* 


2 Q. And who would be in the best position to 

3 interpret the data? The researchers or somebody on the 

4 outside who may have a bias in the interpretation? This 
io:36:i8 5 i s a hypothetical and -- 

6 A. Well, I know it's hypothetical; but the answer 

7 has to be it doesn't matter. 

8 Q. I would have to disagree with you on that, 

9 Doctor. I think it does matter. 


10:36:30^ Q 


A. Not at all. 


Q. That's your opinion. 

A. No. But that's how science is done. I mean, 
science is done where data is presented; and anyone can 
interpret the data. 


10:36:4015 


MR. HRANITZKY: Can we keep this to 


10 : 36:5220 


just questions and answers to questions? 
THE WITNESS: Okay. 

Q. Okay. Number 27, Doctor. Could you read that 


for us? 


A. "This was an unusual directive in regard to 


21 drafting a report on scientific research and completely 

22 counter to the practices that existed on the CTR 

23 contracts when I joined MAI. In all of my subsequent 

24 years of experience, I have never had a sponsor or a 
10 : 37:0825 sponsor's counsel involved in drafting of any report. I 
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10:37:12 \ 

objected to these circumstances at the time, but CTR's 

2 

counsel indicated that the contract could be altered or 

3 

canceled by CTR, as it alone determined, including 

4 

writing the final report." 

10:37:24 5 

Q. Dr. Henry considers this unusual practice by 

6 

the CTR? 

7 

A. I agree. I — I don't know Dr. Henry. Dr. 

8 

Henry may be a young post-doc for all I know. I mean, I 

9 

need to understand the context of this. I don't know 

10:37:401 Q 

Dr. Henry. Dr. Henry may not have had experience with 

11 

this kind of process before. Dr. Henry may not have 

12 

been -- Well, there are a number of possibilities why 

13 

she may have viewed it as unusual when, in fact, it may 

14 

not be unusual. 

10:37:54 15 

Q. Do you understand that Dr. Henry and Dr. Kouri 

16 

were the principal investigators on the contract? 

17 

A. I do. 

18 

Q. And so that would suggest that she was not a 

19 

post-doc. 

10:38:0620 

A. I agree. But I don't know that. 

21 

Q. Have you had any dealings with MAI, with 

22 

Microbiologic Associates? 

23 

A. I don't know. I may have. I don't know. 

24 

Q. Are they fairly well-known in the reagent -- 

25 

A. Yes -- 
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Q. -business? 

A. -- in that I think I bought reagents from them 
in the past. 

Q. And also in bioassay -- 
A. Yes. 

Q. -- systems? 

A. Yes. 

Q. And so they're a fairly legitimate -- 
A. Absolutely. 


10:38:26 1 Q 


Q. -- group? 


A. No quarrel with that. 


10 : 38:3215 


MR. HRANITZKY: Dr. Capra, just let 
him finish his questions. 

THE WITNESS: Okay. 

Q. But you're not -- you're not familiar with the 


10:38:4620 


contract work that they do for others. 

A. Correct. 

Q. Okay. And so your an -- your opinions on this 
are based on what you've been presented. 

A. Correct. 


21 Q. Okay. Number 29 states that, "It was my -- It 

22 was and is my conclusion that the results of this 

23 inhalation experiment were strongly supportive of 

24 biological effects of cigarette smoke and the hypothesis 
10 : 39:0225 that cigarette smoking causes lung cancer although the 
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io:39:06 i results were not conclusive"; is that correct? 

2 A. That's what she says here. 

3 Q. Is one of the issues here that they believe 

4 that the study did not go on long enough? 


10:39:14 5 


A. I don't know that. I think that that is their 


contention. 


Q. And we talked yesterday and you discussed 
the -- the effects and the importance of latency 
periods; is that correct? 


10:39:28 Q 


A. Agreed. 


11 Q. And this is a situation where latency may be a 

12 very important issue; is that correct? 

13 A. I would agree. 

14 Q- Doctor, Number 32 in this affidavit states 

10 : 39:4015 that, "In 1984 CTR published a book entitled, 'Chronic 

16 Exposure of Mice to Cigarette Smoke'"; is that correct? 

17 A. That's correct. That's what it reads here. 

18 Q. And that's the Blue Book that we have been 

19 talking about. 


10:39:5420 


A. I understand that to be true. 


Q. And the next issue, Number 33, says, "I and my 
colleagues at MAI had no knowledge of this book and did 
not receive a copy of it until I requested it"; is that 
correct? 


10:40:0625 


A. That's what this reads. 
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10:40:06 ]_ 


Q. In a book that is published containing the 


results of studies that you have done, have you been 
cited as the author or the principal collector of those 
results? 


10:40:20 5 


A. Yes. 


Q. Is that the usual practice? 

A. That would be the usual practice. 

Q. In Dr. Roggli's deposition, did he state that 
he had received an unsolicited copy of that particular 


10:40:34 10 I book? 


A. I recall that. I'm not certain of that. 

Q. And, in fact, I think he said he received it in 
the early '80s, about -- about the time that it was 
published. Is that an unusual thing, for an institute 


10:40:48 15 or a group like CTR to send out unsolicited copies of 


manuscripts or books that have been published? 

A. No. I wouldn't consider that unusual. I mean, 
organizations publish things that relate to their public 
relations all the time. 


10: 41:12 2 0 


Q. And so this was a public relation -- 


A. I have no idea'. 

Q. Would it -- Being sent unsolicited, would that 
suggest to you that that might be a public relations 
thing? 


10:41:2425 


A. It could be. I have no idea. 
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10:41:28 1 


Q. Do you know whether or not CTR also sent out 


2 press releases regarding the findings of this study -- 

3 A. I have no idea. 

4 Q. -- but -- or the findings of this particular 

10 : 41:40 5 book? Number 33 says that/ "I and my colleagues at MAI 

6 had no knowledge of this book and did not receive a copy 

7 until I requested it." Would that be unusual? If your 

8 data was used, wouldn't you get a copy of whatever was 

9 written? 


10 : 41:5810 


A. My response to that, sir, is to go back to the 


11 fact that in a contract the data are owned by the 

12 contractor, not the contractee. 

13 Q. However, even with data that's owned by the 

14 contractor, in your situation and in your experience, 
10 : 42:2615 the authors of the data are referenced in any type of 

16 review or publication; is that correct? 

17 A. If it certainly were a peer-reviewed 

18 publication, they would be. And as I understand it, 

19 when Drs. Kouri and Henry published it, they were 
io:42:442o referenced. 

21 Q. And "The front page of this book states that it 

22 is the final report from MOI -- MAI." That’s Number 34. 

23 Is that a correct -- 

24 A. That's what it reads. 


10:42:54 2 5 


Q. -- correct reading? The auth -- This author of 
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this affidavit. Dr. Henry, goes on to say that two years 
later they published their interpretation and their 
results in the Journal of the National Cancer Institute, 
which we've already marked as an exhibit; is that 
correct? 

A. Correct. 

Q. CTR had a -- Excuse me. "The CTR had a right 
to review and edit the article," per their contract; is 
that correct? 

A. I understand that to be true. 

Q. And it also states in Number 41 that this 
article was based on their final report, that a 
disclaimer was given that the "interpretations and 
opinions are those of the authors and not necessarily 
those of the Council for Tobacco Research"; is that 
correct? 

A. That's correct. 

Q. Is that an unusual practice? 

A. Not at all. 

Q. Has that happened to you? 

A. Absolutely. 

Q. In what kind of circumstances? 

A. Well, so -- For example, when one publishes a 
paper -- When I was a member of the United States Public 
Health Service, every paper I published had a disclaimer 


BEAUMONT, TX 
(409) 039-4407 




HOUSTON, TX 
(7t3) 523-5400 


http://legacyJibrary.ucsf.eciadirf4»Hl^)ffEBQCWpfflWv.industryd6CCim , &'ntS.lit:sf.edu/docs/xfjl0001 



10:44:02 ^ 

262 

at the bottom that said, "These interpretations are 

2 

those of Drs. Donald Capra and so-and-so and do not 

3 

reflect the views of the United States government." 

4 

Q. Did CTR, when you published your papers and -- 

10:44:16 5 

A. No. 

6 

Q. -- referenced CTR -- 

7 

A. No. 

8 

Q. Let me -- let me finish -- 

9 

MR. HRANITZKY: You need to slow 

10 

down -- 

11 

Q. -- the question. 

12 

MR. HRANITZKY: -- and let him finish 

13 

his question. 

14 

A. ■ My point is that this is not only common, it 

10:44:26^5 

is routine. I suggest that you read the latest issue of 

16 

the proceedings of the National Academy Of Science or 

17 

Cell. At the bottom of every one of those papers 

18 

there’s a disclaimer that says, "The views in -- 

19 

expressed in this paper are the views of the author and 

10:44:4020 

as such need to be interpreted as an advertisement as 

21 

such. " 

22 

Q. And that is a rather new instituted -- 

23 

A. That -- 

24 

Q. -- policy. 

10:44:4825 

A. That particular policy is new. But, for 


BEAUMONT, TX 

(409) 839-4407 




HOUSTON. TX 
<7t3) 523-5400 


http://legacy.library.ucsf.edi i/'!i':i/pm 07300./pd<v.industry£lbbuf ; r1'e*rffelL3csf.edu/docs/xfjl0001 



10:44:54 


1 
2 

3 

4 

10:45:04 5 

6 

7 

8 
9 

10:45:18 ^ Q 

11 

12 

13 

14 

10:45:32 1 5 
16 

17 

18 
19 

10:45:422 0 
21 
22 

23 

24 

10:46:04 25 


263 


example/ people that have been associated with the 
federal government have had to have such disclaimers in 
their papers for as long as I can remember. 

Q. And that's a governmental type of requirement; 
is that correct? 

A. That's correct. 

Q. In 1985 and 1986, was it common practice for 
the funding agencies -- the funding agencies, not the 
U.S. government -- And I'm talking about NIH. Did they 
require a disclaimer? 

A. Not to my knowledge. 

Q. And in the publications that you have made that 
you have referenced CTR funding, have they ever asked 
you to include a disclaimer? 

A. Not at all. 

Q. And you published articles beginning, I 
believe, in 1988; is that -- 

A. That's correct. 

Q. -- correct? So at least from your experience, 
this is not a common practice of CTR with regard to your 
studies. 

A. That's correct. 

Q. In the work that you've done under contract or 
funding that was similar to contract to industry, have 
you been requested to provide raw data without your 
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10 : 46:10 i in __ interpretation? 
2 A. On occasion. 


Q. Is this a rare occasion? 


A. No. It's not uncommon. 


10:46:26 5 


Q. Have they come back to you and asked you to 


interpret the data? 

A. Yes, but not always. In many respects they may 
be in just as good a position to interpret the data as I 


10:46:40 i Q 


Q. Have they asked for your input? 


11 A. Often, but not always. 

1.2 Q. Dr. Capra, in your disclosure statement your 

13 enumerated Number 5 opinion states, "Throughout its 

14 history, CTR’s Advisory Board has been composed of 
10 : 47:3015 highly accomplished, distinguished scientists with 

16 outstanding reputations in the scientific community. 

17 The caliber of these scientists has consistently 

18 equaled -- or even exceeded -- that of comparable boards 

19 associated with other research granting organizations, 
10 : 47:4420 both public and private. The collective experience and 

21 expertise of these scientists has consistently been 

22 impressively broad." Is that a true and correct 

23 reading? 

24 A. Correct. 


10:47:5825 


Q. Are you familiar with many of the SAB members? 
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10:48:02 1 


A. Some of the SAB members. 


2 Q. Do you know most of them or -- 

3 A. No. Now I — I would say that the ones who are 

4 on the board now, I would probably know half of them. 

io:48:i8 5 in its early history, I knew 10 or 15 percent of them. 

6 Q. And so your experience and your knowledge 

7 based -- and the basis of this opinion are from more 

8 current board composition? 

9 A. No. I said I knew membry -- many members of 
io:48:38io the original board but not all. I would say that I have 

11 known more in recent years. 

12 Q. Do you know how the board members are chosen? 

13 A. No. 

14 Q. Do you know if the tobacco industry has a 

10 : 48:5215 significant input in the choosing of those individuals? 

16 A. I have no idea. 

17 Q. Doctor, this is an interoffice memo from Philip 

18 Morris; and it has to do with the recommendations for 

19 long-term plans for the CTR. And I'm going to have this 
io?49:i420 marked as an exhibit and have you look at it. 

21 A. Thank you. 

22 Q. Do you know T. S. Osdene? 

23 A. No. 

24 Q. You are familiar with Philip Morris U.S.A., 

10 : 49:2625 though. 
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10:49:26 1 


A. Yes. Let me finish reading this, though. 


unless you don't want me to. Or is there just one 
specific issue you want me to look at here? 

Q. Number 2, Number 3, and Number 4. 


10:49:36 5 


MR. HRANITZKY: Since this is a short 


document, I'd prefer if he had a chance -- 


A. I might as well. -- 


MR. HRANITZKY: -- to read the whole 


document. 


10 : 49:48 10 


A. -- read the whole thing. We don't need to go 


11 off the record. Okay. What's your -- 

12 Q. The first question is: Would you read Number 

13 2, please? 

14 A. "CTR should be controlled by legally .and 
10 : 50:1215 scientific should be controlled both legally and 

16 scientifically by representatives of the industry. 

17 Implicit in the above, the SAB should be constituted 

18 with a majority of industry members. Several outside 

19 members (but not a majority) should be nominated to the 
10 : 50:2820 SAB. These members should not have access to CTR 

21 funding." 

22 Q. Would that suggest to you that the industry 

23 believes that they should be seating the SAB with 

24 industry members? 


10:50:44 25 


A. What it means is that T. S. Osdene thinks that 
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10 : 50:50 i i ^on' t know who T. S. Osdene is. 

2 Q. He's obviously somebody from Philip Morris; is 

3 that correct? 

4 A. Yes, but I don't know who he is. 


10:51:00 5 


Q. Do you know if, in fact, that occurred? 


6 A. I doubt it. 

7 Q. But you don't know. 

8 A. I don't know that,, but I doubt it. 

9 Q. And you've never been provided with documents 

10:51:1010 to either support or refute that suggestion; is that -- 

11 A. The only -- 

12 < 2 . -- correct? 

13 A. -- the only information I have available to me 

14 is the members of the CTR SAB whom I know are not, to my 
10 : 51:2015 knowledge, in any way, shape, or form in the pocket of 

16 the tobacco industry, 

1 7 Q- Number 3 states that, "CTR should fund work 

18 largely by means of contracts, thus reserving the right 

19 to control publications which might be detrimental to 
10 : 51:4020 the industry"; is that correct? 

21 A. That's what it says. Whoever T. S. Osdene was, 

22 he was not very successful in his -- in -- in 

23 accomplishing his particular mission. 

24 Q. But that was a mission that he felt -- felt -- 

25 A. Sure. 
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10:51:54 1 


Q. -- strongly about 


10:51:50 5 


10:52:462 0 


A. Yeah. I 

Q. -- strongly enough to put it down in writing. 
A. Apparently. 

Q. And he was referring strictly to contracts; is 


6 that correct? 

7 A. Apparently his view was that contracts would 

8 provide a better control mechanism for the CTR. 

9 Q. And the testimony you gave yesterday regarding 

10 : 52 : 12 x 0 Drs. -- and today, Dr. -- Dr. Homburger's work and Dr. . 

11 Henry and Dr. Kouri's work were both done under 
12- contract; is that correct? 

13 A. That's correct. 

14 Q. ' Number 4 states that, "CTR staff should be more 

10:52:28X5 responsive to industry needs and should report 

16 frequently to the new SAB." I -- Is -- Was the CTR 

17 responsive -- or in their policy were they supposed to 

18 be responsive to industry? 

19 A. I have no idea. 


Q. Number 5, could you read that, please? 

A. Number 5 says that, "The long-term scientific 

program should be carefully planned such that the 
results obtained should not be able to harm the 
industry. Recommendations for scientific program will 


10 : 53:0425 be given later." 
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10:53:04 1 

Q. What does this suggest to you? 

2 

A. It suggests that T. S. Osdene, in his 

3 

recommendations for long-term plans for CTR, felt that 

4 

there needed -- that the CTR funding should not harm the 

10:53:22 5 

industry. 

6 

Q. You don't know who T. S. Osdene is? 

7 

A. I don't. 

8 

Q. Do you know whether that was implemented by 

9 

CTR? 

10:53:32 ^ Q 

A. I have no idea, but it was obviously not very 

11 

successful. 

12 

Q. Do you know whether or not this was 

13 

implemented? 

14 

A. I have no idea. 

10:53:44 ^ 5 

MR. THORPE: We'll have that marked. 

16 

(AT THIS TIME CAPRA EXHIBIT NO. 16 WAS 

17 

MARKED FOR IDENTIFICATION PURPOSES AND IS 

18 

FULLY DESCRIBED IN THE "EXHIBIT INDEX" 

19 

HEREIN. SAME WILL BE FOUND AT THE 

10:53:522 0 

CONCLUSION OF THIS DEPOSITION.) 

21 

(By Mr. Thorpe) 

22 

Q. Dr. Capra, Number 6 of your enumerated opinions 

23 

states -- 

24 

THE WITNESS: Before we move on, let's 

10:54:2225 

take a — 
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MR. THORPE: Okay. 

THE WITNESS: -- two-minute pit stop. 

VIDEOGRAPHER: Okay. We're off the 

record at 10:54 a.m. 

(AT THIS TIME A BRIEF RECESS WAS 
TAKEN, AND THE PROCEEDINGS THEREAFTER 
RESUMED AS FOLLOWS:) 

VIDEOGRAPHER: Okay. We're back on 

the record at 11 a.m. 

(By Mr. Thorpe) 

Q. Doctor, before we proceed to Number 6, I've got 
to ask you, in your preparation for this deposition, did 
you talk with, interview with any of the members of the 
SAB? 

A. No. 

Q. Neither current nor former? 

A. No. I know many of them, but I have never 
brought up the -- the issue of their membership in the 
SAB. 

Q. Have you -- Do you intend to talk to any SAB 
current or former members prior to your trial testimony? 

A. I would but probably I would discuss this with 
counsel before doing so. 

Q. If you do so, I would want to be informed of 
who you discussed any issues with and what the substance 
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of that discussion was. 

2 

A. Okay. 

3 

Q, Doctor, turning to Number 6 , "The process by 

4 

which the CTR awards research funds (whether by grant 

11 : 01:02 5 

or, at times in the past, by contract) is similar to the 

6 

procedures used by other private research granting 

7 

organizations and major governmental funding agencies. 

8 

Applications are reviewed by CTR's SAB. The SAB ranks 

9 

the proposals primarily according to scientific merit. 

11 : 01:22 1 0 

To the best of my knowledge and information, CTR's 

11 

scientific staff then awards research funds based on the 

12 

size of the research budget — deferring almost entirely 

13 

to the SAB's suggestion." Is this a true and correct 

14 

reading? 

11:01:34 ^ 5 

A. That's correct. 

16 

Q. And, Doctor, what did you base -- 

17 

MR. HRANITZKY: I believe that that 

18 

wasn't a completely accurate reading of the 

19 

last line of that last paragraph. 

11:01:4420 

MR. THORPE: "Deferring almost 

21 

entirely to the SAB's suggested ranking." 

22 

MR. HRANITZKY: Yeah. That's 

23 

accurate. I believe you said "suggestion." 

24 

THE WITNESS: Yeah. 

11:01:502 5 

MR. THORPE: Sorry. 
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11:01:52 l 


THE WITNESS: All right. 


2 (By Mr. Thorpe) 

3 Q. What did you base that opinion on, Doctor? 

4 A. My experience with granting agencies, my 

ii: 02:02 5 experience on many SABs, and my knowledge as individuals 

6 of the people on the SAB, as well as my own experience 

7 with my own grants. 

8 Q. You stated in this opinion -- You referred to 

9 grants or contracts. Do you know for sure that 
ii:02:3ojo contracts are also funded -- 

11 A. Go ahead. 

12 Q. — through SAB procedures? 

13 A. I don't know that as an absolute fact. It 

14 was -- although it was suggested to me in my . 

ii:02:46i5 conversations with several of the lawyers at Debevoise & 

16 Plimpton. 

17 Q. Doctor, the CTR funded grants-in-aid, sometimes 

18 contracts. They also funded special projects; is that 

19 correct? 


11:03:0020 


A. I understand so. 


Q. And under Number 6 special projects have not 
been referenced; is that correct? 

A. That's correct. 

Q. Can you tell me why that was not included in 


ii:03:i225 that opinion? 
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11:03:14 


A. Yes, because I am not aware of the mechanism 
whereby the special projects- were funded. 

Q. Was that discussed yesterday in your testimony? 
A. It was. 


11:03:26 5 I 


11 : 04:08 15 


Q. And did you get -- or review exhibits that 


6 suggested that these were funded through lawyers -- or 

7 recommended through lawyers to the scientific director? 

8 A. I was aware prior to yesterday and some of the 
■ 9 things that happened yesterday reinforced the view that 

ii:03:48 io the SAB had little to do with the scientific evaluation 

11 of the special projects. 

12 Q. With regard to contract funding, do you know 

13 whether or not lawyers are involved in the 

14 recommendation of continuation funding for contracts? 


A. I don't know. 


Q. Was any information provided to you with regard 


to that? 


18 A. Not to my knowledge. 

19 Q- Are SAB members involved in renewals of 

ii:O4:2420 g r an t s - i n-a i d ? 

21 A. I don't know. In noncompetitive -- I mean, 

22 depend -- Sorry. Certainly, for competitive renewals 

23 they would be. I don't know the procedure for 

24 noncompetitive renewals. Each in -- Each organization 
ii:04:4025 does that slightly differently. 
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11:04:44 1 


Q. But you're not -- 


A. I am not familiar with exactly how CTR did 


that. 


Q. Have you ever been asked to do contract work 


11:04:54 5 f or the CTR? 


A. No. 


Q. Do you -- Other than the individuals that we've 
discussed during this deposition/ do you know anyone who 
has had a contract -- 


11:05:12 1 Q 


A. NO . 


11:05:4020 


Q. -- with CTR? Is your experience and your 
knowledge primarily limited to those individuals who 
have had CTR grants-in-aid? 

A. • That is the bulk of my understanding and 


ii:05:28i5 experience. 


Q. You stated yesterday in your testimony that you 
were also familiar with other individuals at — at your 
former institution who had CTR grants; is that correct? 
A. That's correct. 

Q. Were any of these individuals involved in 


21 studying effects of smoking on health or disease? 

22 A. I answered that yesterday. Most of them were 

23 studying basic molecular biology/ oncogenesis, 

24 carcinogenesis, et cetera. None were actually directly 
ii: 06:0225 studying smoking and disease. 
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11:06:04 1 


11:06:18 5 


Q. Do you know whether or not the tobacco industry 
had any in-house research? 

A. I assume they did. X have heard they do, but I 
do not have any factual information on that score. 

Q. You've not seen any -- 


6 A. No. 

7 Q. -- information as to that. 

8 A. No. 

9 Q. And yesterday. Doctor, you also discussed at 
n:o6:3oi0 some length the granting -- the procedures that go -- 

11 that you go through in order to receive a grant, both 

12 in — at the NIH and in private — 

13 A. That's correct. 

14 Q. -- for private grants. Okay. You stated in 

ii: 06:4415 your opinion that you felt -- or that you believe to the 

16 best of your knowledge that the scientific staff awards 

17 the funds based on the budget. Where did you get that 

18 information. Doctor? 

19 A. That was a supposition. 


11:06:5820 


Q. Were some of the grants-in-aids that you 


21 reviewed fairly large with regard to single-year 

22 funding? 

23 A. I actually didn't spend a great deal of time 

24 reviewing the specific amounts or the grants themselves. 
ii:07:22 2 5 i was mainly looking at the output of the review -- of 
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11!07:28 1 

2 

3 

4 

11:07:34 5 

6 

7 

8 
9 

21:56:061Q 

11 

12 

13 

14 

11:07:56 1 5 
16 
17 
18 
19 

11:08:1020 


21 


22 

23 

24 

11:08:3425 


the work. 

Q. Do you remember what your first-year funding 
was from CTR? 

A. X don't remember exactly, but my guess is it 
was around $75,000. 

Q. And what was the total amount of money that you 
were funded -- 

A. Probably -- 

Q. -- by? 

A. -- over four or five -- four years it was 
$400,000. That may have been direct and indirect. So I 
may have received actually in my own laboratory $300,000 
over a four-year period. 

Q. Could you explain to us what you meant by 
direct and indirect? 

A. Well, when an agency funds work at a 
university, there is a portion of the funds that go for 
the infrastructure of the university for cleaning the 
building, heating it, air conditioning. Those are 
called indirect costs. And the investigator does not 
see those funds. So, subsequently, a grant may be for 
$100,000. And the investigator may get 65,000, and the 
university gets 35,000. And so we call it a $65,000 
grant, but CTR may list it as a $100,000 grant because 
that's what they paid. So where -- I asked Mr. 
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ii:08:36 \ Hranitzky to look up how much money I had received from 

2 CTR over that four-year period, and it says $425,000. 

3 My guess is that I viewed that as three $75,000 grants, 

4 where we got about $300,000 and the institution got 


ii:08:54 5 about $125, 000. That would be approximately the 

6 standard split on something like that. 

7 Q. In -- in almost every application for grant 

8 that you do -- 

9 A. Has that. 


11:09:04 10 


Q. -- has -- 


11:09:14 15 


A. Yeah. 

Q. — indirect costs. Do you know whether or not 
the amounts of money that are listed in the annual 
report include both direct and indirect or only direct? 
A. My guess is — I don't know. The short answer 


11:09:282 0 


is I don't know. My guess is it's both because 

for -- from their perspective they had to send a check 

for $425,000, not $300,000. 

Q. But that's something you're not -- 
A. I don't know, no. 


21 Q. This is simply a speculation. 

22 A. That's a speculation, but it's probably a 

23 pretty educated speculation. 

24 Q. What is the role of the scientific director in 
11:09:4625 the actual funding of grants at the CTR? 
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11:09:50 \ 

2 

3 

4 

11:10:00 5 

6 

7 

8 
9 

11:10:18 1 0 
11 
12 

13 

14 

11:10:4215 

16 

17 

18 
19 

11:10:522 0 
21 
22 

23 

24 

11:11:0025 


A. I have no idea. All I can do is make 
inferences based on the role of the scientific director 
in a dozen other organizations I've been associated 
with. 

Q. Assume for me that the scientific director is 
the person who makes the final decision as to funding. 
Does the scientific director of NIH make the final 
funding decisions? 

A. No. 

Q. Is that made by the executive council? 

A. It is -- The final -- Explain to me what you 

mean by "final decision." Let's start there. 

Q. Who is chosen to receive funds. 

A. The -- I would anticipate -- I cannot answer 
your question. It's as simple as that. I don't even 
know the answer at the NIH level. 

Q. And no one's provided you any infor -- 

A. No. 

Q. -- mation? 

A. No. I have no information. 

Q. And no one's provided you any -- any breakdown 
of — of the responsibilities of the members of the CTR; 
is that correct? 

A. That's correct. 

Q. And no one has also provided you any 
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information as to tobacco industry input into the CTR. 

A. That's correct. 

Q. Doctor, I think -- I'm not sure yesterday 
whether I asked you or -- I asked you at one point, I 
know, that -- if you were -- had been a member of a 
study section. 

A. Yes. 

Q. But I think that in our discussions I 
forgotten -- had forgotten to ask you what a study 
section really is. 

A. A study section is a group -- It's like an SAB. 
The NIH calls them study sections because they have so 
many of them. Most organizations have one or two or 
three, and so they're called SABs. But they're 
basically a group of individuals who come and sit around 
the table and discuss grants for two or three days. And 
during that time they critically review the grants and 
generate priority scores. And these priority scores are 
used by the agency to set the priorities whereby they 
spend their money. It is not an exact business, but 
it's the best in the world.. 

Q. And these study sections are made up of people 
whose research at least somewhat parallels the area of 
research that the grant is involved in? 

A. It's complicated in organizations that are 
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ii:i2:Z4 i small like CTR or -- because you -- they are going to be 

2 receiving grants from many different disciplines. And 

3 they can't have a representative of every discipline, 

4 and they can't have specialists for everything. So you 
ii:i2:38 5 need to have more broadly-based individuals with more 

6 perspective. 

7 Q. You stated also yesterday that you believe that 

8 SAB members for CTR sent some of these grants out for 

9 review; is that correct? 


11 : 12:52 1 0 


A. I am certain of that. 


Q. Have you -- 

A. I don't know if the SAB members did. I think 
CTR did, but I do not know that. 

Q. Have you ever reviewed a grant for -- 


11:13:0215 


A. Actually 


Q. — CTR? 


A. -- I never have. 


Q. So you're not for sure that that -- that 


occurs. 


11:13:0620 


A. No, no. I know it occurs because I -- I know 


of people who have received grants from CTR -- 
Q. For -- 


•- for -- 


Q. review? 


11:13:10251 


A. -- review. But I don't remember the mechanics. 
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11 : 13:14 i whether it was sent froiti CTR or sent from an SAB member 

2 Typically, it would have come from the CTR, not an SAB 

3 member. 

4 Q. And is that your knowledge of the CTR's SAB or 
ii:i3:28 5 is that just your speculation? 

6 A. That's my speculation. 

7 Q. And that, in fact, is what they do at NIH; is 

8 that correct? 

9 A. It's done less at, the NIH than it is in 


ii:i3:36i0i most Most smaller units like this would do it more 


than the NIH does because the NIH can get a group of 
real experts around the table. 

Q. But you also review grants as. an ad hoc 
reviewer -- 


11:13:501 5 


A. Wild, yes. 


-- and provide that information to the study 


sections at NIH. 


A. That's correct. 


Q. And you've done that on numerous occasions? 


11:13:56 2 01 


A. That's true. 


Q. And the reason that they do that is that 
sometimes the grants are so specialized they need to be 
sent to somebody who knows. 

A. That's correct. 


11:14:082 5 


Q. And those are the grants you've reviewed? 
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11:15:18 1 


Q. I'll have to apologize for that. I'm dyslexic 
so sometimes words don't work. 

What did you base your opinion on -- this 


ii:i5:30 5 opinion on? 


11:15:50]^ 0 I 


A. I based this opinion on my experience in the 
scientific community, my. publications-, my position at 
the medical center, my role on many scientific advisory 
boards, both in industry and private -- in private 
foundations, as well as in -- at the NIH, and my 


11 knowledge of the annual reports published by the CTR 

12 looking at the -- the basic change in focus of the 

13 research that they've -- they foe -- they funded. 

14 Q. Can you tell me when -- in your opinion based 
ii:i 6 :i 2 i 5 on your review, when they -- the CTR began to focus more 

16 in basic research? 

1 7 A. I can't tell you -- I don't think that it was 

18 a -- a week or a day or a month or even a year. I saw 

19 it evolve, but I could not give you a period of time 

ii:i6:302o because it was -- That's more of an impression. I 

21 didn't do this quantitatively. It seemed to me that 

22 early in its history more of the grants were focused on 

23 smoking, and later in its history more of the grants 

24 were focused on basic cell mechanisms of oncogenesis and 


11:16:56 2 51 


less on direct implication of smoking. 
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11:17:02 1 


11:17:20 5 


Q. Dr. Capra, how long have you been a researcher? 
A. A long time, 40 years. 

Q. And has your research -- Your research has 
evolved over those 40 years? 

A. Yes. 


6 Q. However, most of your research has been at the 

7 molecular or at least biochemical level; isn't that 

8 correct? 

9 A. That's true. 

ii:i7 :3°io Q. in the -- And your research -- Strike that. 

11 No. Your research I would -- I would -- I would 

12 characterize as very broad based; is that correct? And 

13 let me explain what I mean. The -- the findings that 

14 you've made over the years apply to many, many, many, 
ii:i7:56i5 many different disciplines; is that correct? 

16 A. Yes, I believe so. 

17 Q. And, in fact, it's -- it's been fundamental 

18 research into the -- the immune response. 

19 A. True. 


11:18:0420 


Q. And so -- And you've been funded by various 
different organizations: diabetes, heart, cancer; is 
that correct? 


23 A. That's correct. 

24 Q. However, your research is not directly -- 

11 : 18:2225 directly related to those entities; is that — 
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11:18:24 1 


A. That's -- 


11:18:58 1 5 


Q. -- correct? 


A. -- correct. 


4 Q. But your -- the research that you have done has 

ii:i8:3o 5 been applied by everybody. 

6 A. I like to think so, to many different areas of 

7 biomedical science. 

8 Q. But it's not related to smoking and health? 

9 A. Nor is it related to -- Well, it is related to 

11:18:4410 smoking and health, I mean, in the same way that it's 

11 related to diabetes and related to heart disease. 


Q. Is diabetes — Are parts of diabetes i 


immune 


response related? 


A. Yes. 


Q. And, in fact, that's a mechanism that the 
disease develops; isn't that correct? 

A. That's correct. 

Q. And in heart disease, as you've testified 

earlier, rejection and transplantation is -- immunology 


ii:i9:i02o is preeminent. 


A. Correct. 


22 Q. Can you tell us what the Damon Runyon 

23 Foundation is? 

24 A. Sure. It's a foundation that was founded many 

11:19:2225 years ago by a group of followers of Walter Winchel, 
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11:19:34 ^ 

who, as you recall, died of lung cancer. And it was 

2 

designed to look into the basic etiologies of cancer. 

3 

Q. But not just lung cancer. 

4 

A. That's true. 

11:19:48 5 

Q. And it continues to be a foundation. 

6 

A. Yes. They mainly fund post-doctor fellows. 

7 

Q. And, in fact, most of the money is for the 

8 

support of post-docs. 

9 

A. That's correct. 

11:19:58 ^ Q 

Q. Could you explain what a post-doc is? 

11 

A. Someone who has received their Ph.D. or M.D. 

12 

-but has not reached the level of being able to go out 

13 

and get their own job on their own. So they spend a few 

14 

years of finishing up -- 

15 

Q. And sometimes -- 

16 

A. -- finishing school. 

17 

Q. Sometimes more than a few years -- 

18 

A. Yes. 

19 

Q. -- based on the availability of jobs and -- 

11:20:182 0 

A. Yes. 

21 

Q. -- also based on the availability of not 

22 

wanting to go out into the world. 

23 

A. Yeah. 

24 

Q. Do you have post-docs in your laboratory? 

11:20:2625 

A. I do. 
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11:20:28 1 


07:41:32 5 


11:21:16 1 Q I 


Q. Doctor, aside — as an aside, were you able 
to — to transfer most of your grant money up here? 

A. None. That was my choice. 

Q. You left the NIH money and -- 

A. I left all of my money at Southwestern. 

Q. Who's taken over your laboratory? 

A. Dr. Virginia Pascual, Dr. Kathleen Potter, Dr. 
Richard Baer have been designated the Pis on the grants 
that I had. 

Q. Were you -- Are you -- Have you 
had — been -- Have you been provided seed money up 
here? 


13 A. I have provided it to myself. On the other 

14 hand, I won two new grants since I've transferred. My 
ii: 2 i: 28 i 5 NIH R01 that has been in effect for 27 years has just 

16 been renewed' for 5 years. So that will keep us going. 

17 And I got an AIDS grant during the transfer. So we'll 

18 have funds up here -- 

19 Q. So you -- 


11:21:4420 


A. -- new money. But there was no transfer of 


21 funds from Southwestern to Oklahoma. 

22 Q. Dr. Capra, would you characterize the -- Strike 

23 that. Has and is there a -- Has there been a 

24 fundamental change in the direction of research in the 
ii: 22:2225 last 15 years to molecular mechanisms? 
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11:22:26 


A. Yes. 


2 Q. Why is that? 

3 A. I think that people have become discouraged 

4 looking at whole animal views of disease, have 

ii:22:40 5 appreciated that they are much, much more complex than 

6 we ever anticipated. And while molecular mechanisms are 

7 complex, they can be reduced to simple terms; and often 

8 those can be extrapolated to the whole animal. 

9 Q. However, the research will have to be continued 
n:23:08xo in the whole animal. 

11 A. Sure. 

12 Q. And, in fact, there are no molecular mechanisms 

13 that can't -- that will totally explain the disease 

14 process without transferring it into a whole animal 
ii:23:22i5 model. 

16 A. That's certainly a reasonable view. 

17 Q. But there are very little funding in that area 

18 at that 

19 A. That's correct. 


11:23:2820 


- this point. 


A. At this point most of the funding is for 
molecular mechanisms. 

Q. Is that true both at industry level as well as 
the U.S. government level? 


11:23:4025 


A. I'd say a little less so at industry level but 
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11:23:46 


certainly true there as well. 


ii:24:oo 5 that range. I don't know exactly. 

6 Q. Do you know what the budget of the American 

7 Heart Association's research project is per year? 

8 A. I don't know exactly, but it's probably 10 

9 times that. 


ii:24:i2ig Q. And this is a private en -- a -- 

11 A. Right. 

12 Q. -- private group. 

13 A. Right. 

1^ Q* Do you know what the American Cancer Society's 

ii:24:2oi5 funds are? 

16 A. Similar to American Heart, 10 times CTR. 

17 Q. And I think you tes -- 

18 A. That's today — today. Twenty-five years ago 

19 it was quite different. 

ii:24:2820 q. Today what is the current budget of the NIH? 

21 A. Eight billion dollars. 

22 Q. What's the current budget of — I don't even 

23 remember the division -- Dr. Fauchi's — 

24 A. The National -- 

25 Q. -- division. 


Q. Do you know what the budget is for CTR per 


year? 


A. I think it's been roughly 30 to $40 million, in 
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11:24:48 

A. -- Institutes of Allergy and Infectious 

2 

Disease. About $1.5 billion. 

3 

Q. And that is the -- primarily the area that 

4 

immunologic research is funded? 

11:25:02 5 

A. Probably half of the immunology is funded 

6 

there. 

7 

Q. And others are spread out in the other 

8 

institutes. 

9 

A. Right. 

11:25:0810 

Q. One point five billion? 

11 

A. Yes. 

12 

Q. Do you know the distribution — the yearly 

13 

distribution of the Welch Foundation? 

14 

A. No. I mean, how much money? 

11:25:2615 

Q. Yes. 

16 

A. I think it's around 15 million, but I am not 

17 

certain of that number. 

18 

Q. And that’s an endowment, as we said. 

19 

A. That's correct. 

11:25:3620 

Q. And it generates that much money per year? 

21 

A. (Nods head up and down.) 

22 

Q. I think we discussed it yesterday, but I'll ask 

23 

you the question again. Where does the funding for CTR 

24 

come from? 

11:26:0825 

A, It's my understanding it comes from the tobacco 
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ii: 26 :io i industries. They contribute funds to a common pool that 

2 is used for CTR. 

3 Q. Is this a set amount or is this something that 

4 is decided per year? 


11:26:24 5 


A. I don't know. 


6 Q. Dr. Capra, Number 8 is entitled, "Contract 

7 research." And it states, "Contract research -- in 

8 which the provider of the funding exercises complete or 

9 partial control over the research protocol and 

ii:26:44 io publications of the results and owns the data -- is a 

11 legitimate part of scientific enterprise. Contracts are 

12 common and entirely proper mechanisms for the funding of 

13 scientific research, and are used in research sponsored 

14 by the government, voluntary organizations, foundations 
n:27:02i5 and industry"; is that correct? 

16 A. That's correct. 

17 Q. What did you base your opinion on? 

18 A. That is a -- I mean, what that says is so -- is 

19 the simple -- is the basis of my 40 years of scientific 
11:27:18 2 0 research. I mean, I — That's a slam dunk. There's 

21 nothing complicated about that. I don't think you'll 

22 find very many people that will disagree with that 

23 statement. 

24 Q. Doctor, have you ever had a contract from -- 

25 A. I have. 
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11:27:30 \ 


Q. from NIH? 


11:27:34 5 


A. From NIH, yes 
Q. Okay. Which — 

A. -- a long time ago. 

Q. What institute? 


A. NIAID. 

Q. Have you ever had a contract from NCI? 

A. No. 

Q. Have you ever had any granting -- grants from 


U.27:42 10 the NCI? 


A. Yes. 

Q. And these were — these were straight grants? 
A. I have a -- have had a 20-year program project 
from the National Cancer Institute. 


11.27:5215 


11:28:0020 


Q. And that's the project you just said was -- 
A. And I left that -- 

Q. -- continuing? 

A. I left that project in Dallas. 

Q. Twenty years is almost tenure. 

A. Yeah. It's $800,000 a year for 10 years -- for 
20 years. "Structure Function Relationships Among 
Proteins," it's called. 

Q. And this is primarily the proteins of -- 
A. The immune system. 

Q. — immune system — 


BEAUMONT. TX 
( 409 ) 839-4407 


http://legacy.library.ucsf.eciadirf4Bhl^lffEBCK2WpfflWv.industrydoei3nTerite.'Lfcsf.edu/docs/xfjl0001 



293 


294 


2 

3 

4 

5 

6 

7 

8 
9 
0 


A. Yeah. 

Q. -- antigens and antibodies and -- 

A. Yeah. 

Q. We've already discussed at length the -- the 
contracts of Dr. Homburger and Drs. Henry and Kouri. 

A. Right. 

Q. And there's no reason to go back over that at 
this point. The NIH grant -- or contracts that you've 
had, did -- what were the circumstances of those 
contracts? 


1 

2 

4 

5 

6 

7 

8 
9 
0 
1 
2 

3 

4 


A. In the early years that -- the antisera were 
difficult to make, and there were many investigators who 
wanted certain antisera. The NIH let contracts to 
certain individuals to make antisera, quality control 
it, put it in bottles, and send it to them; and they 
distributed it. 

Q. Were these monoclonal antisera? 


A. 

Q. 

A. 

particula 
to make a 
clears it 
When it's 
collected 


At the time the were polyclonal. 

Could you explain to us what an antisera is? 
Sure. When you immunize an animal with a 
r foreign material, the animal reacts in a way 
molecule that fits it and reacts with it and 
from the system. That is called an antibody, 
in blood, it's called an antiserum. We 
the blood, put it in bottles, and gave it to 
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Q. And that was for various studies. 

A. Right. Other people around the country used 
that--- could write to the NIH and get it for nothing. 
Q. And these were D antigens or others -- 
A. D -- 


Q. — the -- 

A. D and K and SS. 

Q. And for the benefit of -- of those who have no 
idea what we're talking about, could you explain what 
that -- what all of that means? 

A. There are molecules that distinguish all of us 
from each other. And they are the major barriers to 
transplantsting -- transplanting organs between us. And 
when one transplants an organ, there is re —. an immune 
response to the organ. And the major immune response is 
to these particular antigens. And I have studied these 
all my life. And antisera to them were valuable to 
other investigators, and so we made them. We were 
sending them to people free, and it was getting to be a 
burden. We approached the NIH. They made a contract. 
And as long as we passed it through them, we were able 
to do this -- It still cost -- We didn't make any money 
on it, but it didn't cost us what it was costing us. 

The same is true of hybridomas. I also had a contract 
to produce hybridomas — or to provide hybridomas to 
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ii:32:i6 i other investigators. 

2 Q. And these are just a more purified type of 

3 antibody that's -- 

4 A, That's correct. 


11:32:22 5 


Q. -- very specific; is that correct? 


A. Right. 

Q. Have you had any other contracts with NIH? 
A. No. My other contracts have been with 


industry. 


11:32:34 IQ 


Q. And could you describe some of those 


contracts -- 


A. Well — 


Q. -- without getting into proprietary 
information? 


11:32:4015 


A. No. It's not -- This is old stuff. It's for 


16 the development of instrumentation. I had a contract 

17 with Beckman Instruments to develop instrumentation for 

18 spinning cup sequencers. I had a contract with Bethesda 

19 Research Laboratories to develop an automated instrument 

ii:32:562o for doing Southern blots. And so in many respects when 

21 I talk to you about the notion that lawyers control what 

22 happens with the information and data and publications 

23 of a contract, it's based on those experiences. Lawyers 

24 are intimately involved in all phases of that operation. 


11:33:18 2 51 


Q. These were development of instruments for -- 
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A. Biomedical -- 


Q. -- commercial use; is that correct -- 
A. That's correct. 


Q. -- in both instances? 


11:33:28 5 


A. That's correct. 


Q. And so the information that would have been 
developed and the instruments that would have been 
developed would have been protected under intellectual 
property. 


11:33:361 0 


A. That's correct. 


Q. And so the majority of the lawyers and 
experience you have are with intellectual property 
lawyers or regulatory lawyers; is that correct? 

A. ■ That's the majority of the circumstances but 


ii:33:48 i 5 not always. 


16 Q. And when I say "regulatory lawyers," I'm 

17 talking about those lawyers involved in FDA approval. 

18 A. That's correct. 

18 Q* And all medical instrumentation that is going 

11:33:5820 to be patient-app 1 ied has to be approved by the FDA; is 

21 that correct? 

22 A. Correct. 

23 Q. And patents are one of the most important 

24 aspects of industry research; is that correct? 


11:34:1625 


A. That's correct. 
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11:34:16 1 

Q. Why is that. Doctor? 

2 

A. Could you repeat the question? 

3 

Q. Why are patent lawyers important -- Or why -- 

4 

why are patents important in the type of contract 

11:34:30 5 

research that you were doing? 

6 

A. Well, because that's what the -- that's the way 

7 

companies basically protect their intellectual property 

8 

and are able to generate a product that cannot be 

9 

duplicated and sold by others. They protect their 

11:34:461 0 

investment. 

11 

Q. Do you know whether or not any of the CTR 

12 

lawyers are patent lawyers? 

13 

A. I have no idea. 

14 

Q. Do you know if any of the CTR lawyers are 

11:34:561 5 

regulatory lawyers? 

16 

A. I have no idea. 

17 

Q. Have you been provided with any information 

18 

with regard to those in -- that? 

19 

A. I have no idea. No, I have not. 

11:35:1220 

Q. Do you know whether Tim Finnegan, who was 

21 

mentioned in Dr. Henry's affidavit -- if he's a patent 

22 

lawyer or a regulatory lawyer? 

23 

A. I have no idea. 

24 

Q. Were you ever forbidden by the industry 

11:35:322 5 

contracts to publish your results? 
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11:35:38 \ 


MR. HRANITZKY: I think that question 
may be a little unclear. 

THE WITNESS: I understand the 


11:35:50 5 


11 : 36 : 14 i q publish anything out of this industry research? 

11 A. Certainly! 

12 Q. And did you have to have approval? 

13 A. Yes. 

14 Q. Did you send the manuscripts to these 

ii:36:34]_5 industries -- 


question. 

A. Forbidden is too strong a word. That's not the 
way industry normally operates. 

Q. Were you ever threatened with anything 
if — for publication -- if you were going to 
publish -- Let me -- let me rephrase that. Did you 


A. Yes'. 


17 Q. -- prior to the time you submitted them? 

18 A. Yes. 

19 Q. Were any material changes made other than to 
ii:36:442o possibly take out proprietary information? 

21 A. Yes. 

22 Q. And what kind of changes were made? 

23 A. Companies do not like information disclosed 

24 that is in any way critical of their instrumentation. 
ii:36:5825 When we were working with Beckman Instruments, for 
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ii:37:08 i example/ anything that we said that suggested that their 

2 spinning, cup sequencer couldn't do something as well as 

3 a gas-phase sequencer was not received well by Beckman. 

4 And a dance went on in which I can see how Drs. Kouri 
ii:37:26 5 and Henry may have been caught in the middle of. A 

6 dance goes on where you try to give and take until you 

7 can generate a manuscript that they will buy off on, 

8 particularly if they have paid for the research. 

9 Q. Did -- When you published these papers/ did 

ii:37:44io Beckman or the other ins -- instrument, party make you 

11 publish a disclaimer as to -- 

12 A. No. 

13 Q. Did they forbid you to put anything in the 

14 paper that would be critical? 


11:38:02151 


A. The word "forbid" is too strong. 


Q. They suggested. 

A. They suggested. 

Q. Did you take that suggestion? 


A. No. 


11:38:1020 


Q. Doctor, let's turn to Number 9. "Much of the 


scientific research done" -- 


MR. THORPE: Before we do that, let's 


take a break. 


VIDEOGRAPHER: Okay. We're off the 


11:38:302 5 


record at 11:38 a.m. 


BEAUMONT, TX 
( 409 ) 839-4407 


HOUSTON. TX 
( 713 ) 523-5400 


http://legacyJibrary.ucsf.eciadirf4Bhhfl)ffEBQCWpfflWv.industrytfo'fcLih'i^iit , s!i!icsf.edu/docs/xfjl0001 



301 


(AT THIS TIME A BRIEF RECESS WAS 


TAKEN, AND THE PROCEEDINGS THEREAFTER 


11:39:14 5 


RESUMED AS FOLLOWS:) 

VIDEOGRAPHER: Okay. We're back on 

the record at 11:44 a.m. 


6 (By Mr. Thorpe) 

7 Q. Doctor, Number .9 of your enumerated opinions 

8 states that, "Much of the scientific research done in 

9 the United States is conducted under the direct or 
ii:44:32io indirect sponsorship of industry or other for-profit 

11 groups. This sponsorship is important to the 

12 development of scientific knowledge. Neither the 

13 integrity nor the validity of scientific research is 

14 determined by the source or mechanisms of funding for 


ii:44:48i5 research or even by the source of ideas for the 


research. Rather, they are dependent upon the integrity 
and competence of the scientists who conduct the 
research and on the peer review process"; is that 
correct? 


11:45:002 0 


A. That is what I stated. 


21 Q* And what did you base your opinion on. Doctor? 

22 A. I based my opinion there on, again, my 40 years 

23 of doing research and my experience in two major 

24 academic institutions, my interactions with numerous 
ii:45:i625 industry individuals and colleagues who interact with 
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xi: 45 : 2 z x industry, et cetera. 


2 Q. In your -- the first statement you said that 

3 much of the research done in the United States is 

4 conducted under the direct or indirect sponsorship of 
H: 45:34 5 industry or other for-profit groups. Is that a correct 

6 statement? 

7 A. Yes, it is. 

8 Q. Is the majority of the research done in the 

9 United States NIH or governmental generated? 


11:45:46 1 Q 


A. No. It's approximately 50-50. 


Q. The research that you state is -- 

A. In biomedical. This is biomedical research. 

Q. And is that in-house and external? 

A. About half and half. About half of that 8 


ii:46:ioi5 billion -- It's actually $10 billion of 

16 industry-sponsored research. Approximately half of it 

17 is in-house and half of it is out. 

18 Q, Is that true of the biomedical in -- industry? 

19 A. That's what I was talking about. * 


11:46:2420 


Q. Okay. 


21 A. Yes. 

22 Q. You're not talking about NIH. 

23 A. No, no, no. No. The breakdown there -- At the 

24 NIH it's about 9 to 1. Of the $10 billion NIH budget, 9 

ii: 46:3425 billion is spent outside, and 1 billion inside. Of the 
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n:46:38 j. industry-sponsored research approximately $10 billion/ 5 

2 billion inside, 5 billion outside. 

3 Q. Of the 5 billion or the 50 percent that's 

4 outside, how much of that is involved with clinical 

11:46:54 5 trials? 

6 A. Probably 60 percent of it. 

7 Q. Could you explain what clinical trials are? 

8 A. That's when a company is interested in knowing 

9 whether a drug that they've developed works in a 

ii:47:i2^o doub 1 e-b 1 inded fashion. That is, they generate sugar 

11 pills and the real pill; and they go to an outfit and 

12 they say, "Give these pills randomly to the next 100 

13 people that come in with a sore throat and tell us what 

14 happens." 


11:47:30X5 


Q. And this is how drugs are actually set up to be 


16 approved for use in humans, and they're tested on humans 

17 during these clinical trials. 

18 A. Actually I may have misspoken. It may be that 

19 that $5 billion outside contains no clinical trial work. 

ii:47:5220 That is -- that is actually a number that is really a 

21 basic biomedical research, not clinical trials. I am 

22 not certain of that. I think it's excluding clinical 

23 trials there is $5 billion of industry-sponsored 

24 research done in the United States. 


11:48:0825 


Q. But at this point it's speculation? 
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11)48:10 1 

A. It's spe -- I mean, I think I'm right; but I 

2 

may be wrong. It's a lot. It's an awful lot. 

3 

Q. Do most of the biomedical industry companies 

4 

have in-house research -- 

11:48:26 5 

A. Absolutely. 

6 

Q. -- facilities? 

7 

A. They all do. 

8 

Q. Why don't they just farm out the research to 

9 

outside researchers? 

11:48:34 l 0 

A. Some are doing it now, a new concept called a 

11 

"virtual company." But most of the big house -- 

12 

companies have in-house research. They have more 

13 

control over it. They can exactly direct what's going 

14 

to be done. They can focus it. They can -- they can do 

H:48:S2 1 5 

the kinds of things you can't do on the outside. They 

16 

can -- In-house often focuses on animal models more than 

17 

we do on the outside. There -- there are a whole bunch 

18 

of reasons. I could talk for two days on the subject. 

19 

Q. In essence, they can target the research? 

11:49:1420 

A. They can target it better. I -- I don't know 

21 

if targeting is a good word there because they can 

22 

target on the outside as well by where they give their 

23 

contract. If they decide they want to know can you 

24 

develop an animal model for rheumatoid arthritis 

11:49:282 5 

and -- they can say, "We're going to dump a million 
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ii:4 9:32 i dollars into six places and look at hamsters, chickens, 

2 pigs, horses, rats, mice," et cetera, you know. They 

3 can do that, and that's pretty targeted. So it can be 

4 done on the outside. 


11:49:42 5 


Q. But -- but they all -- all of the big players 
have their own in-house -- 
A. That's correct. 

Q. And, in fact, some of the those institutes are 
very famous. 


11 : 49:5010 


A. Absolutely. 


Q. Merck? 


A. Right. 


Q. Hoffmann-La Roche? 


A. Right. Sandoz. 


11:49:5615 


Q. Sandoz? 


16 A. Develop cyclosporin in-house. 

17 Q. Glac — Glaxo? 

18 A. Glaxo, yes. 

19 Q. Do these in-house researchers have -- Strike 
ii:50:08 2 0 that. Has much of the research that has been done by 

21 in-house researchers been published? 

22 A. Sure. 

23 Q. And, in fact, isn't it true that a lot of 

24 medical breakthroughs have come from those particular 
ii:50:2825 research endeavors? 
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11:50:28 

A. Absolutely. Schering Plough published the 

2 

sequence IL 13, broke through everybody and got it done 

3 

before anybody else. 

4 

Q. Has this been -- A process of having in-house 

11:50:44 5 

researchers, has this been going on just recently or has 

6 

this been going on for many years? 

7 

A. Many years. I mean, certainly in terms of the 

8 

history of CTR, it was going on 50 years ago. I don't 

9 

know if it was going on 200 years ago. But it's been 

11:51:001 0 

going on for 50 years. 

11 

Q. Have you ever done -- Excuse me -- been asked 

12 

by any pharmaceutical companies -- or given grant money 

13 

from pharmaceutical companies to do research? 

14 

A. Many times. 

11:51:26 ^ 5 

Q. And have you published that material? 

16 

A. Yes. 

17 

Q. Have you had any restrictions on the 

18 

publication other than patent issues or regulatory 

19 

issues? 

11:51:3620 

A. No. 

21 

Q. Dr. Capra, in -- contained within your 

22 

disclosure statement -- And we've been over this 

23 

before -- you've listed a number of different things 

24 

that you've reviewed in preparation for this deposition; 

11:52:1625 

is that correct? 
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11:52:18 1 


A. Yes. 


2 Q. And I would like to just -- First of all, we've 

3 already said that this was somewhat incomplete; and 

4 there are other — there are other things that will be 

ii:52:32 5 provided to us. And those are the depositions that were 

6 taken as well as some of the other information that 

7 we've asked for yesterday. 

8 A. State that again. 

9 Q. The listing of the things that you've 

ii:52:46 ^0 reviewed -- 

11 A. -- is complete up until a week ago. And there 

12 were two or three additional things and both of which 

13 you are well aware of. The Kouri and Henry affidavits 

14 are not listed here. And that may be all. There may be 
ii:53:04i5 something else, but I believe that's all. 

16 Q. Okay. 

17 A. The other things that you were alluding to were 

18 things, if I understand, counsel challenged and would be 

19 subject to some other issue; but you're welcome to them 
ii:53:i62o as you wish. 

21 Q. Okay. And many of these things we've already 

22 had a chance to go over. You reviewed the deposition 

23 testimony of Dr. Victor Roggli; is that correct? 

24 A. That's correct. 


11:53:3425 


Q. And you stated earlier that you do not know Dr. 
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Victor Roggli. 

A. That's correct. 

Q. Are -- You are aware that he is a pulmonary 
pathologist -- 


11:53:44 5 I 


A. Yes -- 


Q. -- is that correct? 


A. — I am. 


Q. And that his work has been published -- He's 
published numerous papers; is that correct? 


11:53:5010 


A. I don't know him at all, but I assume he's 


well-respected. 


Q. Okay. And what institution is he affiliated 


with? 


A. I'm sorry. I don't recall. 


11 : 54:0015 


Q. Was it Duke University? 


A. I don't recall. 


Q. Is Duke University a -- 

A. It is a well-respected university. 

Q. Okay. 


11:54:042 0 I 


A. Sorry. I'm going too fast. I'll slow down. 


Q. You're answering my questions, but that's 


exactly 


A. Yeah. 


Q. -- what I was going to ask you. 
A. Yes. 
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Q. Is it a 


A. Yeah. 


11:54:16 5 


Q. -- well-respected university? 

A. It is a well-respected university. 

Q. Do you know whether he is a tenured professor 


6 there? 

7 A. I don't know. 

8 Q. Could you explain what tenured means? 

9 A. Tenure is something that occurs only in the 

ii:54:22io academic world. At a certain point in one's career, an 

11 institution decides to grant you tenure; and it means 

12 that unless you commit a felony on the premises, you 

13 will be paid your salary for the rest of your career. 

14 Q. But that's not something that's just automatic, 

11:54.44 3.5 is it? 

16 A. It is not automatic. It is difficult to 

17 obtain. 

18 Q- And, in fact, many people change institutions 

19 because they don't get tenured? 


11.54.5020 


A. That's correct. 


Q. Or even change careers? 

A. That's possible. 

Q. When you came to Ok -- You were a tenured 
professor at -- 


11:55:0225 


A. Southwestern, yes. 
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11:55:04 1 

Q. — at Southwestern. In fact, you had a chair; 

2 

is that correct? 

3 

A. That's correct. 

4 

Q. When you came to Oklahoma, were you also given 

11:55:08 5 

a tenured position at the University of Oklahoma? 

6 

A. No. 

7 

Q. Will you be given -- 

8 

A. No. 

■9 

Q. You will not seek an academic appointment? 

11:55:18 1 0 

A. That's correct. 

11 

Q. Is there a reason? 

12 

A. I'm president of a foundation, and I'm not 

13 

really -- I mean, we will have a -- perhaps an adjunct 

14 

appointment at the university; but it will not be a line 

11:55:3015 

item in the university, nor will it be tenured. 

16 

Q. The position you have — or the institution.you 

17 

are now the president of is a foundation? 

18 

A. That's correct. 

19 

Q. Okay. It's a -- But it's a research 

11:55:4220 

institution. 

21 

A. Research foundation, correct. 

22 

Q. Do many of the investigators at your 

23 

institution now -- your new institution -- are they also 

24 

professors at any university? 

11:55:502 5 

A. They are. But they are not tenured. 
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11:55:54 

2 

3 

4 

11:56:04 5 

6 

7 

8 
9 

11:56:14 () 

11 

12 

13 

14 

11:56:30 ^ 5 
16 

17 

18 
19 

11:56:3820 

21 

22 

23 

24 


11:56:4425 


Q. So they're paid directly by -- 

A. From the foundation. 

Q. — from the foundation. In that situation do 
they also generate some of their salary through research 
grants? 

A. They do. 


Q. How -- What percentage? 

A. Well, it depends on the program but generally 
about 40 percent. 

Q. Yeah. And that's -- 

A. I must express a certain amount of ignorance 
here because I have not studied everyone's salary and 
they're contributions, et cetera. I've only been on the 
job three days. 

Q. And that's not something that you've had to 
worry about for a while, is that? 


A. What? 


Q. Generating your salary from grants. 

A. Yes, it is. Having a chair doesn't mean you 
don't have to generate your salary from grants. 

Q. Is that something you have to worry about now? 
A. Now in my current position? 

Q. Yes. 

A. No. 

Q. In your review of the several depositions that 
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ii:56:58 i y ou read -- the depositions of Dr. Roggli that you read. 


do you have any criticisms of those depositions or the 
information that was provided or do you have enough 
information to make any opinion? 


11:57:16 5 


A. I'd just say I don't have enough information to 


make an opinion. I skimmed it. I looked at it. I got 
the drift of what was going on. And should we come to 
trial and that be an issue, I will study it in more 
detail. 


11:57:301 0 


Q. I will tell you that this case is coming to 


trial. 


A. Good 


Q. And it will -- 


A. Or whatever. 


11:57:361 5 


begin very soon actually. The affidavits of 


Dr. Glenn, Dr. McAllister, Dr. Lisanti, and Dr. 
Hamm -- you've reviewed all of those -- 
A. I did. 

Q. -- as you've stated. 


ll:-57:502 0 


A. Yes. 


Q. But you've not seen any depositions of any of 
those individuals; is that correct? 

A. No. I have only seen the original, I guess, 
affidavits of these individuals. 


11:57:5625 


Q. And you did not -- as you've testified earlier. 
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11:58:00 i did not rev iew any of Dr. Glenn or any of these other 

2 individuals' testimony to the Waxman committee or any 

3 other body; is that -- 

4 A. Not a -- 


11:58:10 5 


Q. -- correct? 


A. -- except where it was re -- referred to in 
other documents. 

Q. Do you know if these individuals have been 
deposed? 


11:58:201 0 


A. No, I don't. 


Q. If they have, would you want to review their 


11:58:2815 


11:58:4620 


deposition?- 

A. I would leave that up to counsel as to whether 
it was appropriate. 

Q. Would that information be of importance in your 
forming opinions of the testimony that was given in 
their affidavits? 

A. Well, it's like -- Yeah, I guess. The answer 
is yes. 

Q. Dr. Capra, you also stated that you have read 
the -- or at least one or two of the articles published 
in the Journal of the American Medical Association in 
July of 1995; is that correct? 

A. Correct. 


11:59:0425 


Q. And you read the article on external funding? 
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11:59:06 1 


A. That's correct. 


11:59:12 5 


Q. Did you alsoWere you also provided the 
article on internal funding? 

A. No. 

Q. Were you also provided any of the other 


6 articles that was in -- that were published in that 

7 particular issue of JAMA? 

8 A. I had two papers -- two articles from that 

9 JAMA. I may have them here. I actually haven't 

11:59:3010 finished one of them. One is called, "Lawyer Control of 

11 Tobacco Industry's External Program"; and the other one 

12 is called,."Environmental Tobacco Smoke." I have not 

13 read the latter, and I have ready two-thirds of the 

14 former. 


11 : 59:4415 


Q. Were you provided -- Strike that. Were you 
aware that those articles came from a symposium or a 
group of papers that were published in that same 
j ournal? 

A. No. 


12 : 00:02201 


12:00:1225 


Q. Were you aware that one of the articles was 
entitled, a paraphrase, "The Brown & Williamson Papers"? 

A. This one is called, "The Brown & Williamson 
Document." 

Q. Okay. Have you read that document? 

A. I've read about two-thirds of it -- 
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12 : 00:20 5 


12 : 00:3010 


Q. Have you asked -- 

A. -- maybe half of it. 

Q. Have you asked counsel to provide any of those 
documents for your review? 

A. You mean the additional papers in this? I 
didn't -- I wasn't aware of them, so I didn't ask. 

Q. Now I'm talking about the documents that -- 
A. Wild. 

Q. -- were made the basis of these -- 
A. No. No. 


11 Q. Would these documents be important in your 

12 opinions based on what you read in the external funding 

13 paper? 

14 A. I would hesitate to say that once one has 

12 : 00:5015 formed an opinion, it's an opinion; and it doesn't 

16 change. And certainly my opinion is subject to change. 

17 But my general view of what CTR did and how they did it 

18 is unlikely to change by any of the documents that I 

19 am -- that we are talking about. 


12 : 01:0820 


Q. And so the documents that are referenced in 


21 that JAMA paper would not -- even if -- even if they are 

22 shown to be contrary to your opinions -- or the basis 

23 for your opinions, would not influence your opinion? 

24 A. Again, as I said, it's not that I would never 

12 : 01:3225 change my opinion; but, again, if I understand this 
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12 : 01:36 i document correctly/ it represents a small slice of the 

2 CTR operation. And so, subsequently, it would not shock 

3 me nor should it shock anyone that a small slice of 

4 every operation is not exactly the way we'd all like it 
12 : 01:54 5 to be. My opinion is based on conceptually what CTR has 

6 done for biomedical research over the last 50 years and 

7 what I experienced with the organization. Whether 

8 others had another experience, whether there was a part 

9 of the organization called "special projects" that I 
12 : 02:1610 know little about that represented a modest amount of 

11 money that did not conform to my highest standards 

12 really wouldn't change my overall opinion. 

13 Q. You have not interviewed any CTR grantees that 

14 may have a contrary opinion of the -- 


12 : 02:34 15 


A. No, I have not. 


Q. -- granting process. 


A. No. 


Q. Have you attempted to find out if there are any 
of those individuals? 


12 : 02:402 0 


A. No. 


Q. Do you intend to interview any of those 
individuals? 

A. No. I would only do that with counsel's 
approval. 


12 : 02:4625 


Q. You stated early on in your deposition that you 
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12 : 02:52 i had followed some of the tobacco cases in -- in the 

2 press; is that correct? 

3 A. Yes. 

4 Q. Are you aware that many of the 


12 : 02:58 51 documents -- internal documents in -- from the tobacco 


industry have -- that the tobacco industry has claimed 
that these documents are privileged and have not 
released those to the plaintiffs in the various state 
cases? 


12:03:1610 


A. I know that only as hearsay. 


Q. Do you also know that the tobacco industry and 
their attorneys have fought very strenuously to keep 
this information from being released? 

A. I do not know that. 


12:03:32 1 5 


Q. Do you know whether or not much of the 


materials that have been requested in discovery have not 
been released? 


18 A. I have no knowledge of that. 

19 Q. Counsel hasn't talked to you about any of these 

12 : 03:4420 documents that yesterday he said was — he believed were 

21 privileged? 

22 A. No. 

23 Q. And provided none of that to you? 

24 A. None. I haven't requested it either. 


!2:03:54 2 51 


Q. Would it be important to have documents 
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12:03:56 ^ 

provided to you that look at both sides of this issue? 

2 

A. Sure. 

3 

Q. Would you want these documents to be provided 

4 

to you? 

12:04:10 5 

A. It's not that important to me. 

6 

Q. So your opinions that you've formed you do not 

7 

believe will change even if documents that show 

8 

contrary -- evidence contrary to the opinions that 

9 

you've been given? 

12:04:28 \ Q 

A. Well, I would assume that that could be 

11 

presented by other individuals who might have a 

12 

different opinion of me -- than I; and they might be 

13 

able to bring those documents out in court and make 

14 

their points. The conclusions that I've drawn I've 

12:04:44 15 

drawn based on my experience with the CTR, my 

16 

understanding of many of my colleagues' experience with 

17 

CTR, and what I know to be the reputations of the 

18 

members of the SAB. And the general concepts and 

19 

general conclusions that I've drawn I believe will stand 

12:05:022 0 

that scrutiny. 

21 

Q. And your experience is based on four years of 

22 

grant funding; is that correct? 

23 

A. That's correct. 

24 

Q. And during that period of time, you were not 

12:05:1425 

involved in any -- any -- involved with the CTR other 
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i2:05:i8 ]_ than with the funds that you were provided. 

2 A. That's correct. And -- and -- and a number of 

3 other colleagues at Southwestern and elsewhere around 

4 the country who received funding frdm CTR who have 
12 : 05:34 5 given -- have told me exactly the same thing but not in 

6 relationship to this litigation. It was something that 

7 was discussed amongst them a decade -ago. 

8 Q. And do you know whether or not any of those 

9 individuals' research was directly involved in smoking 
12:05:52o and health type of research? 

11 A. Not aware of it. 

12 Q. Okay. How many times have you been on a study 

13 section. Doctor? 

14 A. Wild, my gosh, 100 times. 


12:06:001 5 I 


Q. And when -- If you can recall, when were you 


first asked to be on a study section? 

A. I guess in 1973. 

Q. How long had you had an NIH grant before you 
were asked to be on a study section? 


12 : 06:2620 


A. Four years, five years. 


Q. How long had you had an NIH grant -- Or how 
long before -- after you started doing research in your 
field were you asked to review a grant for — either for 
NIH or for any other funding entity? 


12:06:4425 


A. Three or four years. 
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12:06:48 


Q. And when did you — When were you first asked 


to be an ad hoc reviewer for a manuscript? 

A. Within a year of my independent scientific 
career. 


12:07:02 5 


Q. Is this fairly routine? 


A. I would say yes. 

Q. Your involvement in this case has only been for 
approximately six months; is that correct? 

A. Correct. 


12:07:261 0 


MR. THORPE: I'm sure you'll be sad to 


hear that I believe that that's all the 
questions I have, Doctor. 

THE WITNESS: Well, good. Then I can 
go back to work. 


12:07:4015 


MR. HRANITZKY: I think I just have a 


few follow-up, very few. 


MR. THORPE: I guess I won't be done 


then. 


MR. HRANITZKY: If we could break for 


12:07:4620 


just a moment. 


VIDEOGRAPHER: Okay. We're off the 

record at 12:07 p.m. 

(AT THIS TIME A BRIEF RECESS WAS 
TAKEN, AND THE PROCEEDINGS THEREAFTER 


12:08:022 5 


RESUMED AS FOLLOWS:) 
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12:08:04 1 


VIDEOGRAPHER: Okay. We're back on 

the record at 12:11 p.m. 


3 EXAMINATION BY MR. HRANITZY: 

4 Q. Dr. Capra, you testified that you received 

i 2 :ii :06 5 grant funds from CTR during the course of your career; 

6 is that correct? 

7 A. That's correct. 

8 Q. Approximately what percentage of the total 

9 grant funds you've received over your career came from 
12:11:1810 CTR? 


12:11:54 15 


A. Wild/ my gosh, less than 5 percent. 

Q. Dr. Capra, you also testified that CTR never 

asked you to provide a disclaimer in any publication 
that resulted from a CTR grant; is that correct? 

A. That's correct. 


Q. You were a grant recipient from CTR; is that 


correct? 


A. That's correct. 

Q. You never received a contract -- research 


12 : 12:0420 contract from CTR. 


A. That's correct. 


22 Q. Did you -- Also you testified that the scie -- 

23 in your opinion -- or your belief was that the 

24 scientific advisory board had little to do with the 
12 : 12:2825 recommendation -- recommendation of special projects for 
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funding; is that'correct? 

A. That's correct. 

Q. Dr. Capra, are you aware of any document or any 
fact or anything that would lead you to believe that 
this scientific advisory board had any involvement in 
making decisions of what to fund through special 
proj ects? 

A. I have no information whatsoever. I 
think -- My understanding was from -- What I understand 
I learned from you -- the special projects were not 
funded -- were not reviewed by the SAB. But that is my 
only information about that subject. 

Q. But you have no information that the scientific 
advisory board was involved in funding special projects. 

A. I have no information. 

Q. Dr. Capra, you testified that in your opinion 
it would be important for you to have documents -- to 
have been provided documents that present both sides of 
the allegations with respect to CTR in this case; is 
that correct? 

A. That's correct. 

Q. In your opinion have you been provided with 
documents that present both sides? 

A. I have. In fact, I have been presented with 
more documents that purport to represent the other side 
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12:14:16 1 | 0 f this ISSUe. 


MR. HRANITZY: That's all I have. 

MR. THORPE: Doctor/ I do have some 
more questions. 

RE-EXAMINATION BY MR. THORPE: 

Q. In a follow-up to counsel's question about the 
documents have been provided to you on both sides, the 
documents that you were — you've been provided are fror 
the lawyers from CTR; is that correct? 


12:14:50! 0 


A. That's correct. 


11 Q- And you've not sought out or been provided any 

12 documents from sources other than th« lawyers for CTR. 

13 A. Other than those that I have looked at in the 

14 published literature that we discussed earlier, and I 

12 : 15 : 04!5 should say that at least a quarter of the documents that 

16 were provided by counsel for CTR were provided at my 

17 request. So, for example, in reading Dr. Hamm's 

18 testimony, I said, "I'd like to see the Roggli 

19 testimony"; and it was provided me. 


12:15:2220 


Q. Did you ask for any internal memos -- 


A. No. 


Q. — or anything — 


A. No. 


Q. -- of that nature? 


12:15:3025 


A. No. 
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12:15:30 


Q. Have you done any Internet research or any 
other computer research on the CTR? 

A. No. 


12:15:38 5 


Q. Do you intend to? 

A. No. Well/ I don't think so. I did see 


somewhere there was a web site, though, about the 
subject. I saw it in one of the recent publications. 

Q. Do you intend to visit that web site? . 

A. I don't know. Maybe I will just for curiosity. 


12 : 15:5410 Is that okay? 


Q. That's okay but you need to inform your -- 
inform counsel for CTR. 


13 A. Okay. 

14 Q. Doctor, the grant -- You've testified earlier 

12 : 16:0415 that the grant money that you received from CTR was for 

16 .a project that you felt was very important; is that 

17 correct? 

18 A. Yes. 

19 Q. And had CTR money not been provided or had they 
12 : 16:1820 turned you down, would you have sought money from some 

21 other institute? 

22 A. Absolutely. 

23 Q. Was the project that was eventually funded by 

24 the CTR that important to you? 


12:16:3025 


A. Sure. 
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12:16:30 i q. And you're grateful for the CTR for funding 

2 that project, aren't you? 

3 A. That's correct. 

4 Q. I may have asked you this earlier, and I 

i2:i6:48 5 probably did. But certain of the special projects were 

6 funded through the CTR; is that correct? 

7 A. I do not know that for a fact -- for a fact, 

8 but I assume it to be correct. 

9 Q. And, in fact, the JAMA article may have 

i2:i7 : o6io- referenced that; is that correct? 

11 A. Right. 

12 Q. Okay. Doctor, you've testified earlier that 

13 you do intend to — or will most likely review other 

14 documents and other information prior to your trial 
1.2: 17 : is 15 testimony. And as such we reserve the right to 

16 reconvene this deposition based on your review of that 

17 new information, and that will be separate from your 

18 trial testimony. 

19 MR. HRANITZKY: I have one question 


12:17:3220 


for recross. 


MR. THORPE: We could be here for a 


while. 


MR. HRANITZKY: One question. 


RE-EXAMINATION BY MR. HRANITZY: 


12:17:4025 


Q. Dr. Capra, you testified -- you testified that 
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12:17:44 i you're grateful to CTR for funding your research, 

2 correct? 

3 A. That's correct. 

4 Q. Dr. Capra, would your gratitude to CT would 

12 : 17:52 5 you ever allow your gratitude to CTR to affect or -- 

6 Strike that. 

7 Dr. Capra, would you ever do any -- or say 

8 anything you believed to be unethical or dishonest as a 

9 consequence of your gratitude to CTR? 


12:18:16X0 


A. Not at all. 


RE-EXAMINATION BY MR. THORPE: 

Q. Dr. Capra, do you hold very strong opinions on 
scientific funding -- the freedom to do scientific 
funding? 


12:18:28X5| 


A. You'll have to explain what you mean by that. 


16 Q. Are you of the opinion that it's important for 

17 science to be funded? 

18 A. Yes. 

19 Q. And are you of the opinion that there's not 
12 : 18:4020 enough money out there to fund research? 

21 A. That is correct. 

22 Q. And, in fact, those funds have been drying up 

23 for 15 to 20 years — 

24 A. That's -- 


12:18:5025 


Q. -- is that correct? 
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THE STATE OF TEXAS: 
COUNTY OF 


I# JOSEPH DONALD CAPRA, M.D., hereby certify 
that I have read the foregoing transcript of my 
testimony given in the foregoing numbered and styled 
case, and that same is true and correct to the best of 
my knowledge and belief. 

I further certify that any and all corrections 
have been made on a separate page and initialed by me. 

This_day of , 19 


JOSEPH DONALD CAPRA, M.D. 
SWORN TO AND SUBSCRIBED BEFORE ME this 
_day of_, 19_. 

_ _____________ 

My Commission Expires: ^__ 
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THE STATE OF TEXAS : 

COUNTY OF JEFFERSON : 

1/ DIANNA L. EDWARDS, a Certified Shorthand 
Reporter, hereby certify that the foregoing testimony 
was given before me after the Witness had been first 
duly sworn. 

I further certify that this deposition was 
typed under my direction and is a complete and correct 
transcript of the proceedings. 

I further certify that I am neither attorney 
for, related to, nor employed by any of the parties to 
the lawsuit in which this deposition was taken. 
Further, I am neither related to nor employed by any 
attorney of record in this cause; nor do I have a 
financial interest in the matter. 

GIVEN UNDER MY HAND AND SEAL OF OFFICE this 



DIANNA L. EDWARDS, CSR 
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